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IN THE	SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS

No. 28 of 1992

BETWEEN:
HELENA GLADYS McLEAN
Plaintiff

AND:
HAYES PTY LTD
Defendant



CORAM:	KEARNEY J



REASONS FOR JUDGMENT
(Delivered 2 February 1993)


I rule today on the relief sought in par2 of the plaintiff's summons of 11 January .1993.
The background
On 22 May 1992 the· plaintiff issued a Writ out of this court against the defendant.	She claimed that on
	•7 June 1989, while a guest in a motel in Alice Springs conducted  by the defendant, she slipped on a step on an outside staircase, fell, and thereby suffered personal injuries.	She contended that the accident occurred because of the defendant's negligence and claimed damages for her injuries and for consequent loss and damage.

The defendant entered an appearance on 1 June, filed its defence on 15 July, and on 5 August gave particulars of alleged contributory negligence by the plaintiff.	The plaintiff and defendant filed their respective lists of documents on 1 September and 9 September respectively.


The Court file next discloses that on 1 December 1992 the action came before Thomas Jon	a caseflow management callover; it was then noted as "current", no proposed action by either party was recorded, and it remained in the callover list.	It was not suggested to her Honour at that time that the action would not be heard in this court.
on 11 January 1993 the plaintiff filed a summons seeking the following orders:-
111.	The proceeding be transferred to the Local Court.
2.		Costs of the proceedings to the date of this Order be in accordance with the Supreme Court Scale."
The summons stated that the application was made "in pursuance of the inherent power of the Court and	Rule 63.22."	This does not comply with r46.03(2).	Rule 63.22(1) of the Supreme Court Rules provides, as far as material:-
11(1) - - -	where in a proceeding·-
	a plaintiff recovers - - - an amount which is an amount within the jurisdiction of the Local Court; and


	the Court makes an order that the defendant pay the plaintiff's costs of the proceeding,


the plaintiff is not entitled to recover from the defendant an amount for costs which exceeds that which he would have recovered in the Local Court, unless the Court is satisfied that he had good reason to commence the proceeding in the Court."
It can be seen that r63.22(1) provides a costs sanction if a plaintiff chooses to sue in this jurisdiction, but recovers less than $40,000.
This Court has no "inherent power" to transfer an
action to thB Local Court for hearing.	However, it has statutory power to do so.	Section 16 of the Supreme Court Act, introduced by Act No.9 of 1990, provides:-
	(1)	A party to a civil proceeding may apply to the Court for the proceeding to be transferred to the Local Court if the matters for determination in the proceeding are within the jurisdiction of the Local Court at the time the application is made.
	On an application under subsection (1), the Court may, if it considers it proper to do so in all the circumstances of the case, order that the proceeding	be transferred to the Local Court, and may make such other orders as it thinks fit.


	Subject to any order of the Court, a transferred proceeding shall be continued in the Local Court as if it had been originally commenced in that court."

The summons of 11 January came·on for hearing before me yesterday.	Mr Bennett of counsel for the defendant did not oppose the relief sought in parl; as I considered it "proper to do so in all the circumstances of the case", I ordered that the action be transferred to the Local Court for hearing.	I heard argument on the relief sought in par2, reserved on that matter overnight, and rule today.
The submissions
Mr McBride of counsel for the plaintiff relied on pars2 and 3 of the affidavit of Ms Johnston of 22 December
1992.	Ms Johnston, a solicitor, has the· 11 care	and conduct
of this matter" for the plaintiff.	Pars2 and 3 of her affidavit read:-
112.·		At the time these proceedings were instituted there was no provision within the Local Court Rules for interest to be obtained.-	Since instituting these proceedings, the Local Court Rules have been amended to include such a provision.
3.		I state further that I now believe that the Plaintiff's claim is below the jurisdictional limit of the Supreme Court and consequently apply for the proceedings to be transferred from the Supreme Court to the Local Court at Alice Springs." (emphasis mine)
As to par3, I note that a statement of belief in an affidavit does not accord with r43.03.	If par3 is to be treated as a statement of fact, the grounds of the present belief must be stated; see generally Commissioner of Taxation v Ahern (1986) 87 FLR 112 at 114-7.	Since it is clearly implied that the present belief was not held when
the proceedings were instituted in May 1992, the grounds were clearly vital to assessing whether it was appropriate
to have instituted the action in this Court rather than the Local Court, and thus to deciding whether the relief sought in par2 should be granted.	In the absence of stated grounds, no weight can be given to par3 as it stands.
Mr McBride informed me that there was provision that proceedings could be transferred to the Local Court by consent of tbe parties; however, that does not accord with s16(2) of the Supreme Court Act, which requires a court order.	Iri this case, I am told, the defendant consented at all relevant times to the transfer of the action to the Local Court for hearing, but did not agree to the relief sought in par2 of the summons of 11 January 1993.
Mr McBride accepted that in relation to par2 of the summons, the plaintiff bore the onus of showing that there was good reason why she had not instituted the action in the Local Court in the first place.	As to this, he informed me that in May 1992 when the plaintiff decided to institute proceedings, her solicitors were unsure whether the amount which the plaintiff might reasonably recover lay within the jurisdictional limits of the Local Court ($40,000).	This was because at that time they did not know the prognosis for the plaintiff's injuries; the scope of her claim had only recently been clarified, as a result of umedical reports and the like."	For these reasons, as a matter of prudence in May 1992, the Writ had been issued out of this Court.
Mr McBride also relied on par2 of Ms Johnston's
··affidavit as having warranted the institution of the proceedings in this Court in May 1992.	Mr Bennett informed me that when the question of transferring the action to the Local Court was raised with him "late last year", the plaintiff had relied on the matter referred to in par2 of Ms Johnston's affidavit as having warranted the institution of the proceedings in this Court.	I observe that it is
correct that by an amendment to r38 of the Local Court Rules which came into force on 31 August 1992, some 3 months after the Writ issued, that Court was empowered to include in a
judgment sum an element for interest "at such rate as it thinks fit", from the date the cause of action arose.
Mr Bennett submitted that the absence prior to
31 August 1992 of power in the Local Court to award interest, was not a sufficient reason for the plaintiff not having instituted proceedings in the Local Court.	He submitted that I should not now rule on the costs question raised by par2 of the summons, but should stand it over to be dealt with by this Court after the Local Court has heard and determined the claim.
Conclusions
It is frequently difficult for the solicitor for a plaintiff to decide at the time of instituting proceedings in negligence, whether there are reasonable prospects of recovering more than the $40,000 which is the limit of the jurisdiction of the Local Court.	In such a case a prudent solicitor will frequently choose to issue a Writ out of this court, and run the risk of the costs sanction in r63.22(1).
Par2 of Ms Johnston's affidavit of 22 December clearly indicates that in May 1992 the plaintiff saw an advantage in instituting proceedings in this Court where, if successful, she could recover interest under s84 of the supreme Court Act which she could not then recover in the Local Court.	Par2 is directed to showing that it was therefore reasonable at the time to institute proceedings in this Court; it is not directed to the question of the jurisdictional limits of the Local Court.	I note
··incidentally that although the plaintiff since August 1992 stands to recover more in the Local court than prior thereto, Ms Johnston now considers that, nevertheless, the claim is below the Local Court's jurisdictional limit.
Very little information has in fact been presented to enable the question raised by par2 of the summons to be decided; apart from the reasonableness of seeking to recover in May the larger amount then solely available in this jurisdiction, at the risk of the costs sanction in r63.22(1), there is really only the reference from the Bar
table to the change of opinion as to the jurisdictional limit being attributa le_tp "medical reports and the like".
·As Mr Bennett pointed out, everything should be clarified when the Lqcal Court ·has heard and dete mined the case.	It appears to me that the most appropriate course is to leave it to the plaintiff, if successful before the Local Court, to raise the question of the relief sought in par2 at that time with that Court.	In that connection, I note the discretionary power of the Local court under r36.18 of the Local Court Rules to increase a particular allowance in the
chedule "as it.thinks fit".	I also note the similarity between s16(2) of the Supreme court Act and_s36(2) of the repealed Local Court Act 1941-83; the approach I consider preferable - to leave the matter to the Local Court - is similar to that adopted by Martin.Jin Malcolm v Schaber (1989) 1 NTJ 254, in dealing with a somewhat similar issue under the repealed Act.
As to the costs of the summons of 11 January 1993, I ·note that- it was solely the dispute between the parties as to the relief sought in par2 which spurred the plaintiff to apply to this Court.	The plaintiff has not succeeded in obtaining that relief; ultimately, however, she may in effect do so.	With the transfer of the action to the Local Court the proceedings in this court are now effectively concluded.	In all the circumstances I think the fair order is, in terms of r63.02(2), that costs be reserved pending the determination of the action in the Local Court.	They
··will be payable on the Supreme Court scale to the party in whose favour an order for costs is made at the conclusion of that proceeding.
The formal orders are that the relief sought in par2 of the summons of 11 January 1993 is refused and the costs of the application are reserved.


