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IN THE COURT OF APPEAL
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. AP7 of 1998 FORMTEXT 


		BETWEEN:


		DISABILITY SERVICES OF 			AUSTRALIA
			Appellant

		AND:

		BEVERLEY REGAN
			Respondent


CORAM:	MILDREN, THOMAS AND PRIESTLEY JJ 


REASONS FOR JUDGMENT

(Delivered 31 July 1998)

	MILDREN J:  In February 1990 the respondent worker was employed by the appellant employer as an office manager.  Her duties included typing notes, minutes, letters and other records on a computer.  She had other duties which did not involve keyboard work.  In October 1993, after an absence from work for annual leave during which time she had not been replaced, the worker returned to work.  There had been a build-up of work to be attended to during her absence, which required her to spend the majority of her time at keyboard work.  Whilst at work she developed a sharp shooting pain in her right elbow which traversed her arm into the middle fingers and under and into her thumb.  She continued to work, but the pain worsened.  She consulted an acupuncturist who referred her to her local general practitioner.  She was given medication and advised not to use her right hand whilst doing keyboard work.  She continued working, but found it difficult to do the keyboard work using only one hand.  Over the next three months, she began to develop similar symptoms in her left arm and hand.  The symptoms also progressed to produce pain in the upper part of her left arm, and into her neck and shoulders.  The worker gave notice of her injury to her employer and made a claim for compensation.  This was accepted by the employer in November 1993.  The worker continued in her employment until February 1994 when she ceased work, so she claimed, due to increasing pain in her arms and shoulders.  Thereafter the employer made weekly payments of compensation and paid for her medical expenses and occasionally for ironing services pursuant to the Work Health Act.  By letter dated 9 January 1996, the employer’s insurers advised that liability for household assistance would not be continued because it was “not medically reasonable”.  On 25 January 1996, the employer served upon the worker a Form 5 notice, pursuant to s69 of the Act, cancelling the payment of her weekly benefits.  The reasons for this, as set out in the notice, were:

1.	That your symptoms in your shoulders, arms and hands are not such as to incapacitate you from performing all your normal duties as a keyboard operator/secretary/office manager in your pre-injury employment.

2.	That the symptoms you experienced in or about October 1993 and subsequently in your shoulders, arms and hands did not arise out of or in the course of your employment in that they were not caused by your employment nor were they aggravated, accelerated or exacerbated by your employment.

	On 8 February 1996, the worker purported to appeal the employer’s decisions to cancel her worker’s compensation payments.  However it is submitted by counsel for the appellant that the application to the Work Health Court went beyond a mere appeal.  In the application, the worker alleged that 

As a result of the injuries sustained in the course of her employment with the Employer, the Worker has been totally incapacitated for work since February 1994.

or alternatively that “the Worker has been partially incapacitated for work since February 1994”, and sought reinstatement of her weekly compensation benefits “from the date of cessation of payments in February 1995 to date and to continue in accordance with the Work Health Act,” as well as reinstatement of her other benefits under the Act.  The employer, in its answer, denied these allegations and in particular denied

…that the Worker has suffered from any incapacity at all as a result of any injury arising out of or in the course of her employment with the Employer at any time.

and sought reimbursement for all payments made.  At the hearing, counsel for the worker submitted that the employer’s answer raised issues which went beyond the Form 5 notice and that the employer was precluded from agitating those matters.  The learned Chief Stipendiary Magistrate, Mr Gray CSM, did not rule on that point until judgment was delivered.  His Worship concluded that the issues raised by the worker went beyond a mere appeal, and that therefore the employer was not confined to the grounds stated in the Form 5 notice, and could rely upon all of the matters pleaded in its answer.  

	On appeal, Angel J held that his Worship was in error, and that if the employer wished to raise the whole issue of liability to be reopened it should have brought a substantial application under s104 of the Act.  His Honour applied Wormald International (Aust) Pty Ltd v Barry Leslie Aherne (unreported, 21/6/94, Mildren J) in which it was said that an employer was not entitled in proceedings by way of appeal under s69 to rely on grounds other than those contained in the Form 5 notice.  After considering the provisions of the Act and the decision of this Court in Schell v Northern Territory Football League (1995) 5 NTLR 1, his Honour concluded that the employer could either cancel payments under s69 or bring a substantive application under s104, but not both, and that if it had wished to challenge whether there was ever an injury at all, it should have proceeded with a substantive application and could not raise that issue in the answer to the worker’s application.

	With respect, this overlooks the employer’s submission that the worker had not confined her application to an appeal under s69, but had widened the scope of the issues by her own pleadings.  Had the worker merely appealed under s69, the only question would have been whether the employer had established the grounds stated in the notice, the burden of proof in so doing resting with the employer.  If the employer failed to establish these grounds, the effect of allowing the appeal would be that the employer would be required by force of s69 to continue to make weekly payments of compensation until the employer was lawfully permitted to cease or reduce those payments, either by giving a fresh notice or by making a substantive application under s104.  No question would have arisen as to whether or not, after the date of the notice, the worker had ceased to be incapacitated or was only partially incapacitated.  An appeal under s69 calls into question only whether there has been a change in circumstances justifying the action unilaterally taken by the employer at the time the notice was given:  see Morrissey v Conaust Ltd (1991) 1 NTLR 183 at 189; AAT Kings Tours Pty Ltd v Hughes (1994) 4 NTLR 185 at 189.  Consequently the submission of counsel for the appellant was that the worker, by seeking orders for weekly compensation from the date of cessation of payments to date and continuing, broadened the scope of the issues to include the question of the worker’s entitlements from the date of the Form 5 notice to the date of the hearing.  Moreover, s69 (and appeals under that section) relate only to the reduction or cancellation of weekly payments:  see the opening words of s69(1) which refer to “an amount of compensation under this Subdivision.”  The employer is not required to give a notice under that section to stop making payments under s78 which is in a different subdivision of the Act.  Clearly the worker’s claim sought reinstatement of benefits payable under that section.  In those circumstances the employer was no longer confined to the grounds stated in the Form 5 notice, but could raise by way of answer any other ground to resist the claim it wished, including whether there was ever any injury in the first place.

	The next issue relates to whether or not the learned Magistrate was correct in dismissing the worker’s claim because, having found that her condition was one of mild generalised osteoarthritis and degenerative supraspinatus tendonitis, and that there was a temporal relationship between the onset of symptoms and the worker’s presence at work, he was unable to find that her condition was caused, aggravated or contributed to by her employment, and was not satisfied that she suffered an injury or an aggravation of an injury.  Angel J concluded that the learned Magistrate applied the wrong test, and that all that needed to be shown was a temporal connection between the “injury” and the “work” (by which I consider his Honour meant “workplace”).

	Counsel for the appellant employer, Mr Tippett, submitted that the real question was whether there was an injury at all.  In his submission, pain or other symptoms co-existing at work does not by itself amount to an “injury”.  Counsel for the worker, Miss Gearin, raised by way of notice of contention, that in any event the learned Magistrate erred in misdirecting himself as to the burden of proof.  It was conceded, correctly, by Mr Tippett that in the circumstances of this case, the burden of proof on this issue rested on the employer.  An examination of the learned Chief Stipendiary Magistrate’s reasons leaves me in no doubt that his Worship thought that the burden of proof rested upon the worker.  Mr Tippett valiantly tried to persuade us that notwithstanding this error, the learned Magistrate did not base his findings of fact upon who bore the onus of proof, but reached his conclusions on the basis that he preferred the expert evidence called by the employer (which his Worship described with such epithets as “thorough”, “cogent”, “credible”, “clear”, “careful”, and “convincing”) to that of the expert evidence called by the worker, which he described with such epithets as “clinically flawed”, “seriously flawed”, and “of little weight”.

	Nevertheless it is difficult not to be left with the impression that the whole approach to the evaluation of these witnesses’ evidence was infected by a mistaken approach to the burden of proof, which was compounded by other serious errors of law in the whole approach to the case.

	The first issue the learned Chief Stipendiary Magistrate dealt with in his reasons, was whether the employer’s actions in cancelling payments under s69 of the Act was justified.  His Worship concluded that the cancellation was valid because it was supported by the employer’s medical expert, Dr Awerbuch.  No consideration was given to the expert medical witnesses called by the worker.  His Worship considered that it was not necessary to reach any ultimate conclusions or findings on the issues raised by the employer’s Form 5 certificate.

	In dealing with an appeal under s69, the Court is not called upon to decide whether or not the employer was justified in the action it took because there was evidence to support the action.  The question which has to be decided is whether, upon a consideration of all of the evidence in the case, the employer has proved the facts set out in the certificate, and if so, whether as a matter of law those facts support the conclusion that the worker’s weekly compensation payments should be cancelled or reduced, as the case may be, as from the relevant date, which is 14 days after service of the Form 5 notice.

	But this question became irrelevant because of the wider issues raised by the employer in its answer, and the conclusions reached by his Worship in deciding that there was never a compensible injury in the first place.  As I have mentioned, it was properly conceded by counsel for the appellant Mr Tippett, that the burden of proof on this issue lay with the appellant employer.  His Worship said that the worker’s case was that she suffered an injury manifested by bilateral arm pain resulting from “overuse of her arms when typing/keyboarding”.  That, I consider, was only a part of the worker’s case, as will be seen below.  The employer’s case was to demonstrate that the worker did not perform significant keyboard work such as to cause any overuse injury and that her medical condition was not an injury, because it was not work-related but due to natural causes.  The learned Magistrate approached the resolution of these issues by putting the question this way:

Any amount of typing even 1-2 hours per day could theoretically constitute overuse in a particular case if there was persuasive medical evidence based on objective clinical findings that there was a causal connection between the use (typing) of whatever daily duration, and the development or aggravation of an injury.  Is there persuasive medical evidence of a causal connection between the worker’s typing and her symptoms?”

	Given that the onus rested on the employer, the question which the learned Magistrate posed not only reversed the onus, but indicated that the Court was insisting upon a strictness of proof which was not warranted.  There was no occasion to insist that the medical evidence, to be persuasive, had to be based on objective clinical findings, and could not be based on other appropriate indicators even if the clinical findings were themselves ambiguous.  In civil cases, proof need only be on the balance of probabilities , and it is not necessary for medical experts to be satisfied to the level of proof of a scientist before an opinion has weight.  His Worship then considered the worker’s evidence and each of the worker’s experts in turn to see if the worker had established that she had suffered a physical injury, the question which his Worship posed being:  “What then is the physical injury?”  The focus of the inquiry by the learned Magistrate as to whether or not there was a physical injury concentrated upon whether or not there was a causal connection between the employment and the condition.  Strictly speaking, as Angel J pointed out, there need not be any causal connection between employment and injury (see s4(1)(a)(i)).  However that is not to say that the presence (or absence) of a causal connection between the work and the symptoms is irrelevant to the question of whether or not there was a physical injury.  Nevertheless, the essential question was not whether there was a causal connection between the work and the symptoms, but whether the employer had proven that the worker had not suffered an “injury”, whether physical or otherwise either whilst at work or caused by the employment, and in this respect it is necessary to bear in mind that the statutory definition of “injury” includes both physical injuries as well as diseases, and the aggravation, acceleration, deterioration or reoccurrence of physical injuries or diseases.  The approach of the learned Magistrate focused solely on whether there was a causal connection between the work and the symptoms, rather than whether there was an injury.  In this connection, not all of the worker’s experts suggested a physical injury.  At least two experts explained her symptomatology in terms of a disease which was aggravated by her employment.  Dr Saies for example, an orthopaedic surgeon who operated on the worker, gave evidence that she suffered from rotator cuff supraspinatus tendonitis, which was a progressive disease not related to her employment, but which had been symptomless until October 1993, and that he considered that the onset of symptoms of that disease (and hence her incapacity) was related to the employment.  If the burden of proof had rested with the worker, she would have needed to show, in order to establish her claim on this basis, that the employment materially contributed to an aggravation, acceleration or exacerbation of this condition;  see s4(6a).  The learned Magistrate rejected this opinion because Dr Saies was “only prepared to assert a ‘fairly reasonable relationship between work and symptoms’” and was “not prepared to assert a positive causal or contributing relationship between work and the pathology he identified”.  Had the learned Magistrate correctly applied the burden of proof, he would needed to have been satisfied that, notwithstanding Dr Saies’ opinion that there was this relationship, the employment did not materially contribute to any aggravation etc of her underlying condition.  This being so, whilst Mr Tippett is correct in his submission that Angel J erred in allowing the appeal on the ground that only a temporal connection between the alleged injury and the employment needed to be shown, the result is that the decision of the Work Health Court cannot stand, and there must be a new trial.

	Before leaving this appeal, it is desirable to mention briefly two other matters which were raised in argument.  The first is that there is apparently a practice direction issued by the Chief Stipendiary Magistrate dealing with the question of who is to be dux litis, apparently requiring a worker who appeals under s69 to lead all of the worker’s evidence first.  I have not seen the practice direction, and do not comment upon it, save to say that I am presently of the view that it is doubtful whether such a matter is capable of being the subject of practice direction.  However that question does not fall to be determined in this case.  The second matter is that the Work Health Rules do not contemplate, and made no specific provision for, a counterclaim.  In this case, the appellant sought in its answer to recover payments of compensation already made.  The learned Chief Stipendiary Magistrate, although finding for the employer, did not consider this claim.  That is not the subject of complaint here, but it illustrates a weakness in the Work Health Rules which perhaps should be addressed.  It is understandable that, in proceedings in the Work Health Court, the parties will usually wish to litigate all outstanding issues.  An employer who has served a s69 notice, may subsequently decide after the employer has appealed, that the issues to be decided upon the appeal are too narrowly confined.  At present, if the employer is in this position, the employer can bring its own substantive application and apply to have the two applications heard together.  It may simplify hearings procedurally and focus proper attention on who bears the onus of proof if the rules were amended to permit the employer to raise new issues by way of counterclaim.

THOMAS J:	I have read the Draft Reasons for Judgment of Mildren J.  I agree with his Honour’s Reasons and with his conclusion.

PRIESTLEY J:	I have had the benefit of reading in draft the reasons and conclusions of Mildren J in this appeal.  I agree with them and with his proposed orders, and also with the observations he makes at the end.

