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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

Marsh v CGU Insurance Ltd t/as Commercial Union Insurance [2003] NTSC 71

No. 21 of 2001 (20101291)

	BETWEEN:

	MERILYN KAYE MARSH
						Plaintiff

	AND:

	CGU INSURANCE LIMITED t/as COMMERCIAL UNION INSURANCE 
(ACN 004 478 371)
						Defendant

CORAM:	ANGEL J

REASONS FOR JUDGMENT

(Delivered 20 June 2003)


	The plaintiff owned and occupied a house property at 56 Riverbank Drive Katherine.  In January 1998 the contents of the house were damaged by flood waters from the nearby Katherine River flowing directly into the premises.  At the time the plaintiff had a home contents insurance policy with the defendant.  

The plaintiff sues the defendant for her loss plus interest pursuant to s 57 Insurance Contracts Act 1984.  The defendant says it was never obliged to indemnify the plaintiff for the damage caused by the Katherine flood because the insurance policy did not indemnify the plaintiff for flood damage.  Accepting that the policy in its terms does not indemnify the plaintiff against flood damage the plaintiff relies on s 35 Insurance Contracts Act 1984.  In virtue of Regulations 13 and 14 of the Insurance Contracts Regulations 1985 a home contents insurance contract is a prescribed contract and flood is a prescribed event for the purposes of s 35(1).  It follows, subject to s 35(2), that the home contents policy of insurance between the plaintiff and the defendant casts liability upon the defendant to indemnify the plaintiff against damage by flood.
	The issue between the parties is whether the defendant insurer can, in the circumstances of the case, invoke s 35(2) successfully to resist the plaintiff’s claim.  S 35(2) Insurance Contracts Act 1984 provides as follows:
“35 Notification of certain provisions 
	(1)	………..
(2)	Subsection (1) does not have effect where the insurer proves that, before the contract was entered into, the insurer clearly informed the insured in writing (whether by providing the insured with a document containing the provisions, or the relevant provisions, of the proposed contract or otherwise) or the insured knew, or a reasonable person in the circumstances could be expected to have known:
(a)	where the effect of the contract, but for subsection (1), would be that the liability of the insurer in respect of a claim arising upon the happening of the event would be less than the minimum amount – what the extent of the insurer’s liability under the contract in respect such a claim would be; or
(b)	where the effect of the contract, but for subsection (1), would be that the insurer would be under no liability in respect of such a claim – that the contract would not provide insurance cover in respect of the happening of that event.”

	Given the history of insurance contracts and renewals between the plaintiff and the defendant during the period from 1983 to the flood in January 1998 it is desirable to set forth certain portions of s 11 of the Act:

“11.	Interpretation
	…………….
(9)	Subject to subsection (10), a reference in this Act to the entering into a contract of insurance includes a reference to:
(a)	in the case of a contract of life insurance – the making of an agreement by the parties to the contract to extend or vary the contract;
(b)	in the case of any other contract of insurance – the making of an agreement by the parties to the contract to renew, extend or vary the contract; or
(c)	the reinstatement of any previous contract of insurance.
(10)	Notwithstanding subsection (9):
(a)	subject to paragraph (c), where, after the commencement of this Act and at or before the original entering into, or the renewal, extension or reinstatement, of a contract of insurance, the insurer has given information to the insured as required by section 22, 35, 37, 40, 44, 49, 68 or 71A, the requirement by that section to give information to the insured shall be deemed to be satisfied at or before any subsequent renewal, extension or reinstatement of the contract;
…………
(c)	sections 35, 37, 44, 49, 68 and 71A require an insurer to give information to the insured at or before a variation of the relevant contract of insurance, but only to the extent that the information relates to the provision or provisions varied or proposed to be varied.”

	The plaintiff first insured with the defendant’s predecessor in July 1983, when, through an insurance agent, one Brodie, she entered into a Homepak II Buildings and/or Contents Policy jointly with her then husband in respect of the then matrimonial home in Katherine.  That policy expressly excluded damage caused by flood.  The plaintiff separated from her husband in June 1985 and the plaintiff through the insurance agent Brodie had the home contents insurance transferred into the plaintiff’s name alone.  That contents policy was renewed in the plaintiff’s name on 24 August 1985.  The plaintiff was not requested to fill in a new proposal in respect of this change of circumstance.  On 1 January 1986 the Insurance Contracts Act 1984 commenced.  As a consequence the defendant issued new policies in respect of house contents insurance in the form of Exhibit D4 annexure B.  This policy also expressly excluded damage caused by flood.  In July 1991 the defendant altered its contents policy and once more expressly excluded flood cover.  In 1992 the plaintiff’s father died and the plaintiff inherited the Riverbank Drive property.  The plaintiff requested the insurance agent Brodie to transfer the contents insurance in respect of the property to her.  In November 1992 the home insurance policy of the defendant with respect to the riverside property was in the form of Exhibit P6.  Once again flood cover was expressly excluded.  At p 15 of that policy document appears the following:

“Note:	Flood cover is not included in this policy.  Special application may be made if you require such cover.”

In December 1995 a further contents policy was issued by the defendant being attachment “CW 7” to the witness statement of the witness Craig Wardle being Exhibit P3.  At p 13 of the policy document appears the sentence, inter alia –
“We do not provide cover for damage by flood.”
In August 1996 the defendant issued yet another policy called “First Choice Home Insurance” in respect of the contents of the plaintiff’s river side property.  That policy, being Exhibit P7, was the policy of insurance in force between the plaintiff and the defendant at the time of the Katherine flood.
	It was the plaintiff’s evidence that following the initial insurance policy with her husband back in 1983 she simply renewed the contents policy each August through the insurance agent Brodie and thereafter through Katherine Insurance Services Pty Ltd which had acquired Brodie’s insurance agency business.  It was the plaintiff’s evidence that she had no recollection of ever receiving a policy document and that each year having paid her premium and obtaining a receipt she stapled the receipt to the renewal notice and filed it in her filing cabinet at home.  Her evidence was that had she received a policy document she would have filed that also but had no recollection of ever doing so.  The contents of her filing cabinet were lost in the flood and Mr Brodie was unavailable to give evidence through ill health.  The plaintiff said she only first became aware her house contents were not insured against flood after the flood and that she had never clearly been informed in writing that she was not covered for damage by flood.

The defendant accepts that it bears the onus of bringing itself within s 35(2) Insurance Contracts Act 1984.  The defendant does not suggest that the plaintiff knew she had no flood cover or that a reasonable person in the circumstances could be expected to have known she had no flood cover.  The defendant insurer does say, however, that it “clearly informed” Mrs Marsh in writing that she had no flood cover.  
Evidence was led by the defendant that whenever a contract of insurance was initiated with an insured, the insured was sent a copy of the policy document.  Evidence was also led to the effect that whenever there was a change of policy conditions, a copy of the altered policy was sent with the next renewal notice.  Thus according to the defendant’s system in place throughout the relevant period it was more probable than not, the defendant said, that the plaintiff received a copy of the Homepak II Policy (Exhibit D4 annexure C) in July 1983, and when renewing each August, a copy of the Thriftpak Insurance Policy (Exhibit D4 annexure B) issued in December 1985, a copy of the defendant’s Home Insurance Policy (Exhibit P5) issued in July 1991, a copy of the defendant’s Home Insurance Policy (Exhibit P6) issued in November 1992, a copy of its Home Insurance Policy (annexure CW 7 of Exhibit P3) issued in December 1995 and a copy of the defendant’s First Choice Home Insurance Policy (Exhibit P7) issued in August 1996, the latter being the policy in force at the time of the Katherine flood.  In addition to the six copy policies said to have been forwarded to the plaintiff each of which was said to have “clearly informed” the plaintiff in writing that she had no flood cover the defendant also relied upon a notice (Exhibit D9) which the defendant sent to all policy holders notifying them of the coming into effect of the Insurance Contracts Act 1984 as from 1 January 1986 and that certain policy conditions would no longer apply.  That notice included the following words in bold letters:
“Please note that this policy does not cover flood.”
	The defendant submitted that in the circumstances although direct proof of the plaintiff having been sent a copy of the policies was lacking, given the introduction of the Insurance Contracts Act 1984 and the defendant’s systems in place to inform insured persons of policy conditions and of the effect of the Act upon existing insured’s insurance arrangements with the defendant, it is more probable than not that the plaintiff received the policy documents referred to above and that those policy documents “clearly informed” the plaintiff in writing that she had no flood cover.  This submission was attractively and concisely put by Mr Ower, counsel for the defendant.

It seems to me, however, that the defendant’s submission takes insufficient account of s 11(10)(c) of the Act which requires an insurer to give information under s 35 at or before a variation of the relevant contract of insurance to the extent that the information relates to the provision or provisions varied or proposed to be varied.  Whilst the various contracts of insurance between the plaintiff and the defendant all excluded flood cover the meaning of flood changed.  In the November 1992 Home Insurance Policy (Exhibit P6) the wording of the policy was as follows:
At p 10	“Flood means inundation following the escape of water from the normal confines of any lake, reservoir, dam, river, creek or navigable canal as the result of a natural phenomenon which has some element of violence, suddenness or largeness about it, but does not mean inundation by water from Fixed Apparatus, Fixed Tanks, Fixed Pipes, or run off or surface water from surrounding areas.”
At p 15	“Note: Flood Cover is not included in this policy.  Special application may be made if you require such cover.”

The December 1995 Home Insurance Policy annexure CW 7 of Exhibit P3 provided at p 13:
“We do not provide cover for damage by flood.  Flood is when water from a river, creek, lake, reservoir, dam or navigable canal overflows into normally dry land.  Water that escapes from an irrigation canal is not flood.”

That same wording appears in the August 1996 First Choice Home Insurance Policy (Exhibit P7).  Thus the defendant, in order to bring itself within s35(2) Insurance Contracts Act 1984 needs to establish that it “clearly informed” the plaintiff in writing at or before the new policy effected by the Home Insurance Policy (CW 7 of Exhibit P3) or at or before the August 1996 First Choice Home Insurance Policy, Exhibit P7, that the plaintiff did not thereby have insurance cover for damage by flood.  In other words, whatever the situation preceding the Home Insurance Policy of December 1995, was the plaintiff “clearly informed” by the defendant at or before either of the Home Insurance policies of December 1995 or August 1996 that the policy did not provide cover for damage by flood.
	In the course of submissions reference was made to the decision of Einstein J in Hams & Anor v CGU Insurance Limited (2002) 12 ANZ Insurance Cases 61–525 and the following passage at paragraphs 236 to 244 (counsel particularly emphasised paragraphs 239 and 240):

“236.		The words ‘clearly informed the insured in writing’ and the words in parentheses immediately following them in s 35(2) have apparently not been considered in any reported case.
237.	The words “clearly inform the insured in writing” appearing in s 22(1) of the ICA were considered in Suncorp General Insurance Limited v Cheihk [1999] NSWCA 238, where it was held (at paragraph 14):
‘The requirements under s22(1) of the [ICA] is for the insurer to ‘clearly inform’ the insured in writing of the nature and effect of the duty of disclosure.  The onus of so proving is on the insurer: Lumley General Insurance Limited v Delphin (1990) 6 ANZ Insurance Cases 60–986 at 76,565.  I also accept that ‘inform’ means ‘to make known’ see at 76, 571.  The general nature and effect of the duty of disclosure must be ‘clearly’ made known to the insured in writing.  The adverb ‘clearly’ is a plain English word and its ordinary meaning would convey the need for some precision in the making known of the relevant duty:’ per Stein JA, with whom Meagher JA agreed.
238.	In Suncorp General Insurance v Cheihk it was held that the supply to the insured of a statement of the duty of disclosure on the reverse side of a certificate of insurance, without appropriate cross–referencing or highlighting, failed to ‘clearly inform’ the insured of his duty of disclosure.
239.	In its written submission ASIC contended, and I accept as correct, that it follows that for the purposes of s 22(1) of the ICA, the mere supply to the insured by the insurer of a document containing the relevant provisions may not be sufficient to discharge the insurer’s obligations under s 22(1) if, in all the circumstances, the document failed clearly to inform the insured of his or her obligations.
240.	ASIC went on to submit that it also follows that, in the absence of the words in parentheses immediately following ‘clearly informed the insured in writing’ in s 35(2), the same reasoning and analysis would apply to s 35(2), with a similar result.  I accept that this proposition is correct.
241.	The next and critical question is whether the words in parentheses in s 35(2), ‘whether by providing the insured with a document containing the provisions, or the relevant provisions, of the proposed contract or otherwise’, mean that the provision of such a document will in and of itself satisfy the requirement clearly to inform.
242.	In my view the words in parentheses in section 35(2) ‘whether by providing the insured with a document containing the provisions, or the relevant provisions, of the proposed contract or otherwise’ are likely in most circumstances to result in the provision of such a document in and of itself satisfying the requirement to clearly inform.  There may however be special circumstances in which the complexity of or confusions within the document containing the relevant provisions (which one would expect would usually be the Insurance Policy itself) could be such that the mere provision of the Policy did not establish that the insurer had effectively informed the insured of relevant limitations.  This was effectively the substance of the submission put to the court by ASIC.
243.	Hence I accept as correct the proposition that the words in parentheses mean that providing a document containing the provisions is one of a number of mechanisms by which an insurer may clearly inform the insured.  In each case the content of the document and all of the circumstances of its provision would need to be considered in order to determine if the insurer had effectively informed the insured of the limitation.
244.	I certainly do not accept that as a general rule it would be incumbent upon an insurer to provide along with a document containing the provisions, either a text on insurance law or an annotated Policy identifying and explaining either the general principles of insurance law or the principles dealing with the proper approach to the construction of Policy provisions.  The fact is that the principles which underpin the law of insurance are often complex in the extreme and it could not be the case, as it seems to me, that a condition precedent to an insurer establishing that it had clearly informed the insured in writing of the relevant limitation, required the insurer to annotate the Policy by reference to principles of insurance law.”

	With respect, I question whether “informed” in s 35 means “to make known”.  “To make known” conveys the idea that the recipient knows or learns something.  In s 35 actual knowledge of the insured is one alternative to the insurer  having “clearly informed the insured in writing”.  It seems to me, with respect, that “informed” in the context of s 35 means simply no more than “told”.  Thus, it seems to me, an insurer who sends a policy document which in plain English informs an insured that there is no flood cover would comply with s 35(2) of the Act notwithstanding that unbeknown to the insurer the insured did not understand English.  

In the present case I am of the view that if the defendant insurer has established on the balance of probabilities that the plaintiff was sent either the Home Insurance Policy document annexure CW 7 to Exhibit P3 or the First Choice Home Insurance Policy Exhibit P7 in force at the time of the flood at or before the time the plaintiff renewed her insurance in August 1997 that is sufficient to establish that the plaintiff was clearly informed in writing by the defendant that the defendant was under no liability in respect of a claim for damage by flood.
Counsel for the plaintiff submitted that the 44 page Policy document P7 was “in a format not conducive to reading the whole.”  He submitted it was “overloaded with information” and not “user–friendly”.  The fact the policy did not cover flood, he submitted, was not, but should have been, “up front”.  Notwithstanding these complaints I am of the view the policy clearly told anybody who read it that flood damage was not covered by the policy.  The document has an index which includes an entry “flood”.  The reader is referred to pages 13, 15 and 36.  At the top of page 13 appear the words: “We do not provide cover for damage by flood”.  The document has a “Table of Contents” which includes an entry in bold type: “What Section 1 and Section 2 of the policy do NOT cover”, referring to page 36.  At page 36 below a bold heading “What Section 1 and Section 2 of the policy do NOT cover” appear the words: “We will not pay claims arising from:” followed by a list of matters including flood.  In my view the policy document of itself, if sent to the plaintiff, “clearly informed” her that the policy did not provide insurance cover for damage by flood.
There remains the question whether either of the relevant policies was sent to the plaintiff with her annual renewal notices.  Given the defendant’s system in place and particularly the evidence of the defendant’s one time Darwin branch manager Mr Wardle that it was the defendant’s practice to enclose policy wordings with renewal notices to insureds whenever a material change was made to a relevant policy wording and that from 1996 he maintained a practice that new policy wordings were attached to all domestic insurance renewals, I am satisfied the defendant has made out its defence.  Mr Wardle gave evidence he attended the premises of Katherine Insurance Services where he saw policy documents and renewal notices being prepared for despatch together to insured customers in accordance with the defendant’s practice.  That practice was of long standing, according to the evidence of the witnesses Mahar, Pile and Nolland.  Given that longstanding practice, which accords with both commonsense and commercial reality, it is more probable than not that the plaintiff received the Home Insurance Policy document annexure CW7 to Exhibit P3 and the First Choice Home Insurance Policy Exhibit P7 before her last renewal in August 1997 prior to the flood.  The plaintiff’s claim therefore fails.
The plaintiff’s claim is dismissed.
								


