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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

Gameson v McKechnie & Gameson [1999] NTSC 59
No. 16/91  (9100843) FORMTEXT 

	BETWEEN:

	ANTHONY McDOUGAL GAMESON
	Appellant

	AND:

	
	ROBERT LACHLAN McKECHNIE
	Respondent

	SUSAN GAMESON
	Second Defendant
CORAM:	THOMAS J

REASONS FOR JUDGMENT

(Delivered 8 June 1999)


	This is an appeal from the decision of the Master delivered on 18 March 1999.  The Master dismissed an application by the first defendant (hereinafter referred to as the appellant) pursuant to Rule 24.05(a) to have the claim made by the plaintiff (hereinafter referred to as the respondent) dismissed for want of prosecution.  Susan Gameson did not participate in this appeal and I continue to refer to her as the second defendant.
	The grounds of appeal from the decision of the Master are as follows:

1.	“That the Learned Master erred in his finding that on the evidence before him he could not be satisfied that a fair trial was no longer possible.
2.	That the Learned Master erred in his finding that the circumstances did not otherwise justify the Plaintiff being deprived of the right to have his claim determined according to law.”
3.	That the Learned Master erred in finding that the Defendants were under an obligation to stimulate the Plaintiff into action and that the Defendants’ failure to do so was a relevant consideration.”
	The appellant seeks the following orders:

“1.	That the Appellant have leave to rely on further affidavit evidence not used or given before the Master;
2.	That the decision of the Learned Master delivered 18 March 1999 be set aside;
3.	That pursuant to Rule 24.05(a), the proceedings herein be dismissed for want of prosecution;
4.	That the Respondent pay the Appellant’s costs of and incidental to the Appellant’s Application filed 18 February 1999 together with the Appellant’s costs of and incidental to the within appeal;
5.	That the Respondent pay the Appellant’s and the Second Defendant’s cost of and incidental to the proceeding;
6.	Such further or other Order as the Court deems meet.”

	An appeal from the Master to the Supreme Court is a hearing de novo.  The appellant is not required to prove an error by the Master (Southwell v Specialised Engineering Services Pty Ltd (1990) 101 FLR 175).

I will deal firstly with the appellant’s application for leave to rely on further affidavit evidence not used or given before the Master.
Order 77.05 of the Supreme Court Rules sets out the procedure in respect of an appeal from the Master.  Order 77.05(7) states as follows:
   “The appeal shall be by re-hearing de novo of the application to the Master but each party may, subject to proper objections to admissibility –
(a)	rely on an affidavit used before the Master and on evidence given orally before him;
(b)	by special leave of the Judge, rely on an affidavit or oral evidence not used or given before the Master.
	The appellant seeks leave to rely on the affidavit evidence of Anthony McDougal Gameson sworn 8 April 1999.  This affidavit evidence was not before the Master.  The affidavit essentially describes evidence the appellant believes the second defendant would give if she were available to give evidence.  This affidavit expands upon matters set out in the affidavit of Anthony McDougal Gameson sworn 18 February 1999 which was before the Master.

I would not grant leave to the appellant to rely on this affidavit.  The affidavit does not rectify an irregularity or defect before the Master – see Williams Civil Procedure – Victoria 77.05.20 at 6428.
The affidavit appears to be addressing a finding by the Master on the evidence before him.  In his reasons for decision the Master states at p 4:
“As to the alleged prejudice, there is a lack of particularity as to the evidence which may be given by the second defendant, if available.  It is conceded that she did not play any active role, but the manner and extent to which she may have been able to corroborate the evidence of the first defendant has not been explained.”
	The matters raised in the affidavit were matters within the knowledge of the appellant at the time of the hearing before the Master and the appellant chose not to put that evidence forward.  There is no explanation as to why the matters deposed to by Mr Gameson, in his affidavit sworn 8 April 1999, was not made available before the Master.  The affidavit of Mr Gameson is largely speculative as to the evidence he believes the second defendant would give.  It does not, in my opinion, take the evidence very much further and appears to be an attempt by the appellant to address the deficiencies in his own case before the Master rather than to correct an omission, defect or irregularity in his application to the Master.  I am not persuaded that it is appropriate to grant leave to put such further evidence before the Court pursuant to Order 77.05(7).  There are no special circumstances which support the granting of leave to put further evidence to the Court.

The history of the proceedings in this appeal is as follows:
The respondent, Robert Lachlan McKechnie, issued a writ and a statement of claim on 16 January 1991, claiming $50500.00 of outstanding principle in respect of a loan of monies made to the appellant and the second defendant between 3 November 1986 and 12 January 1987 together with interest and costs.  The respondent also sought an extension of time pursuant to s 44 of the Limitation Act.
The appellant and the second defendant each filed a notice of appearance on 31 January 1991.
The appellant and the second defendant each filed a defence on 9 April 1991 and an amended defence on 5 July 1991.
On 21 April 1992, an order was made by the then Master that the respondent’s claim be struck out pursuant to the provisions of r 48.22(1)(a).
Following a summons returnable on 11 June 1992, the respondent’s action was reinstated.
On 29 September 1992, the matter was listed for trial.  The appointed hearing dates were 4, 5 & 6 October 1993.
On 12 August 1993, solicitors for the appellant and the second defendant, Withnall and Cavenagh, were granted leave to file a notice of ceasing to act.
On 30 August 1993, a notice of change of solicitor for the appellant and the second defendant was filed.
On 30 September 1993, the appellant and the second defendant were granted leave to file an amended defence, they were given 14 days to answer the respondent’s interrogatories.  In the same order the hearing dates in October 1993 were vacated.
There were further applications including an application by the appellant and the second defendant requesting further and better particulars.
On 3 March 1994, the Master made an order that the respondent provide further and better particulars of his application pursuant to s 44 of the Limitation Act.
On 2 August 1994, the appellant provided answers to the respondent’s interrogatories.
On 2 December 1998, the respondent issued a summons on an application that the appellant and the second defendant file an address for service within seven days.
This summons was returnable on 10 December 1998.  On 10 December 1998, a notice of change of solicitor for the appellant was filed.
The appellant’s application that the proceeding be dismissed for want of prosecution pursuant to r 24.05(a) was heard by the Master on 25 February 1999.
It is from the decision of the Master delivered on 18 March 1999 refusing the appellant’s application to dismiss the proceedings for want of prosecution, that the appellant now appeals.
The Master had before him an affidavit of Mr Morris, solicitor for the respondent, sworn 24 February 1999.  Annexed to this affidavit is a chronology of events from 29 August 1994 to the date of swearing the affidavit.
This chronology refers to the numerous occasions on which the Registrar had listed a directions hearing before the Registrar and the numerous letters issued by the Registrar asking the current status of the matter.
The chronology refers to a status assessment meeting before the Registrar on 9 February 1998, 27 July 1998, 28 August 1998, 28 September 1998 and 23 October 1998.  There was no appearance of the appellant and the second defendant at any of these status assessment meetings.
In his affidavit sworn 18 February 1999, which was also before the Master, the appellant deposes as follows:
“6.	It is my understanding that the last procedural steps taken in this matter until 1998 consisted of answers by the Defendants to interrogatories administered by the Plaintiff, on or about August of 1994.  Thereafter I am informed by my solicitor and verily believe that the Plaintiff informed my solicitor and this Honourable Court by letter dated 31 August 1994 that Counsel had been briefed to advise.
7.	Nothing further was heard from the Plaintiff or his solicitors regarding this matter, and I subsequently had a conference with my solicitor to discuss what steps, if any, I should take.  As a result of that discussion I decided the most appropriate course was to “let sleeping dogs lie”.  I did this in the belief that the Plaintiff had lost interest in the matter and that it required no further action on my part.
8.	I am now informed by my solicitor that on 31 March 1995, 17 May 1995 and 21 June 1995 the Registrar of this Honourable Court wrote to the solicitors on the record for the parties inquiring as to the status of this matter without receiving any reply.  Directions Hearings were subsequently appointed for 10 July 1995, 14 August 1995, 13 November 1995, and 24 April 1996 without any further progress in the listing of this matter.”
	Mr Gameson goes on to depose to the fact that in 1994 he and the second defendant ceased cohabitation.  They were divorced in 1996 and he has had no contact or communication from the second defendant since September 1998.  It is his belief that his former wife now resides permanently in Italy but he has no means of ascertaining her exact whereabouts.

Mr Gameson also deposes to the fact that his former wife, the second defendant, would be in a position to corroborate his evidence on the important issue in the respondent’s claim.  However, because of the delay in prosecuting the claim, the appellant states that this evidence is now lost to him and there is “a substantial risk a fair trial of the questions in issue is now impossible or at the very least seriously hampered.”
In Ulowski v Miller [1968] SASR 277 Bray CJ at 280 set out the five paramount matters to be considered in the exercise of a discretion whether to dismiss an action for want of prosecution.  These are as follows:
(1)	The length of the delay;
(2)	the explanation for the delay;
(3)	the hardship to the plaintiff if the action is dismissed and the cause of action left statute barred;
(4)	the prejudice to the defendant if the action is allowed to proceed notwithstanding the delay; and
(5)	the conduct of the defendant in the litigation.
	Applying each of these criteria to this case I find as follows:

(1)	There has been an inordinate delay.
(2)	No proper explanation for the delay has been forthcoming.
(3)	There would be obvious hardship to the respondent if the application to dismiss the claim for want of prosecution is granted.  That could in effect be the end of the respondent’s claim.
(4)	With regard to the prejudice to the appellant, if the action is allowed to proceed notwithstanding the delay, I note as follows:
The appellant claims the second defendant would corroborate the appellant on important issues but her evidence is no longer available to him.  However, the second defendant is not deceased and accordingly this case is distinguishable from the facts in John Holland (Constructions) Pty Ltd v Keith Jordin (1992) 108 FLR 174.  In that case, the proceedings were dismissed for want of prosecution primarily on the basis that a material witness was deceased and as such there could be no possibility of a fair trial.  The appellant, in the matter before this Court, deposes to the fact that he has not had contact with the second defendant since September 1998 which is a relatively short time ago.  Other members of the appellant’s family have been in recent contact with the second defendant.  Even if the second defendant does not propose to return to Australia, it would be possible to receive her evidence by video conference as is now frequently done with overseas or interstate witnesses.  Her absence from Australia is of little consequence with the technology now available to take evidence by video conference.  In considering the application for leave to put further evidence before this Court I was required to read the affidavit of Mr Gameson sworn 8 April 1999.  Even if I had granted leave to put forward this further evidence, I would have found it to be of little weight.  The affidavit of Mr Gameson sworn 8 April 1999 is speculative as to the evidence he believes the second defendant would give if she were available to do so.  There is no such statement from the second defendant herself and there is no way of knowing without hearing further from the second defendant whether her evidence would support that of the appellant.
(5)	Finally, I come to consider the conduct of the defendant in the litigation.  The appellant has deposed in an affidavit that he had decided to “let sleeping dogs lie”.  He did this in the belief that the respondent had lost interest and the matter required no action on his part.  Duncan v Lowenthal [1969] VR 180, Allen v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229, are authority for the principle that the defendant is under no duty to stimulate a respondent to action and may leave a dormant respondent to lie without fear that his inactivity can be used against him.  However, Order 48 of the Supreme Court Rules takes a different approach and under the broad principle of case management it places an onus on the defendant to fulfil a part in the orderly disposition of cases.  In this matter the appellant, or his solicitors, received numerous communications from the Registrar seeking information as to the progress of the matter.  These communications were largely ignored.  In his text, Supreme Court Civil Procedure, Neil J. Williams states at par 10.11 on p 108:
“However, a warning to the plaintiff of the consequences of further delay may strengthen a claim by the defendant that justice requires that the proceeding be dismissed.”
Alginates (Australia) Pty Ltd v Thompson & Carroll Pty Ltd [1970] VR 570 at 575; Berrigan v McIver [1974] VR 811 at 812; Stollznow v Calvert [1980] 2 NSWLR 749 at 753.
	In this matter, the appellant issued no such warning and in fact issued the application to dismiss the respondent’s claim for want of prosecution on 18 February 1999 after the respondent had served a certificate of readiness on the appellant on 20 January 1999.

On balance I would dismiss this appeal.

________________________

