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IN THE COURT OF CRIMINAL APPEAL
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

R v Wurramara [1999] NTCCA 45
No. CA18 of 1998 (9727941, 9809180)


	BETWEEN:

	THE QUEEN
	Appellant

	AND:

	INNESS WURRAMARA
	Respondent

CORAM:	MILDREN, THOMAS AND RILEY JJ

REASONS FOR JUDGMENT

(Delivered 28 April 1999)

	On 13 August 1998 Inness Wurramara pleaded guilty to offences which occurred on 12 December 1997 and 30 April 1998 at Angurugu in the Northern Territory. At the time of entering that plea he requested, pursuant to s107 of the Sentencing Act, that various other offences which had occurred on 13 December 1997 and 16 January 1998 be taken into account by the Court in passing sentence. Pursuant to s414(1)(c) of the Criminal Code the Crown now appeals against the sentences imposed on that occasion.
	At the time of sentencing there was no dispute in relation to the facts placed before the learned sentencing Judge. Those facts were as follows:


The First Indictment
On 12 December 1997 at Angurugu in the Northern Territory of Australia Inness Wurramara unlawfully caused grievous harm to Lusanne Murrungun contrary to s181 of the Criminal Code. The circumstances of the offending were described as follows:
“At about 7.30pm on Friday 12 December 1997 the prisoner and victim in this matter, his wife, Lusanne Murrungun, accompanied each other on a walk to the Yininjarba shop at Angurugu Community on Groote Eylandt.  
On their return to the house where they had been staying the prisoner was angered by the actions of a person with whom he had been having an on-going dispute for a long period of time.   This person was rattling louvres on a window, apparently in an attempt to irritate the prisoner.  The prisoner was angry and asked his wife if she could come (to his) mother’s place … for a walk.
At that residence the prisoner went to the kitchen and picked up two knives, a large Rambo style knife and a smaller kitchen knife.  Still angered at the other person’s actions, the prisoner shouted to his wife to come into the kitchen and, when she did, he blocked her exit and was making downward stabbing motions with both knives.  He then grabbed hold of the victim's hands with his right hand which was still holding the large knife in that hand.  In an attempt to pull away from him, the victim was caught on the left arm by the large knife.  Whilst still holding her, the prisoner stabbed the victim in the back two times with the smaller knife held in his left hand.  The victim fell to the ground and the prisoner walked away, taking the knives with him.   He then went into the bush and spent the night there.
The victim was taken to the health clinic at Alyangula and later medi-vacced to Darwin where she underwent surgery for a punctured lung.  The stabbing had resulted in her lung collapsing and was a life threatening injury which required medical treatment.  The complainant, that is the victim, was discharged from hospital on 16 December 1997.”
	There was no victim impact statement provided to his Honour and no information was available as to the condition of the victim at the time of sentencing.

His Honour was invited to take into account an additional seven offences when he passed sentence in relation to the abovementioned matter.  These offences were, in summary form, two offences of unlawful use of a motor vehicle, two offences of interfere with a motor vehicle, two offences of attempted unlawful use of a motor vehicle and one of unlawful damage.  The particulars of those matters were put to his Honour as follows:
Item 1
“At about 8am on Saturday 13 December 1997 the prisoner went to the airport on Groote Eylandt.  There he located a yellow Toyota Hilux utility, NT registration 301 168, the property of the Groote Eylandt Tyre Centre.  The prisoner entered the unlocked vehicle and removed the ignition cowling, thus enabling him to start the vehicle.  The prisoner then drove around the community in an erratic manner, skidding and doing doughnuts in the vehicle to the stage where he lost control and smashed into a light pole.  He then drove a short distance until the motor in the vehicle seized.  He left it and then went to his residence.  As a result of the prisoner’s actions, the vehicle was not worth repairing.  The value of the vehicle was estimated at $800.”

Items 2 and 3
“Early in the morning on Friday, 16 January 1998, the prisoner and four co-offenders … attended the Gemco mine site at Groote Eylandt.  The prisoner stood guard while the co-offenders broke a window to a Landcruiser station wagon, NT registration 417 411, and attempted to hotwire the vehicle, causing $450 damage.  An alarm sounded in the vehicle and the offenders left the area.  The accused and co-offenders wanted to take the vehicle to skid around.”
Items 4 and 5
“The prisoner and co-offenders then located a Gemco Toyota dual cab utility, NT registration 445 334, also parked at the mine site.  The accused broke the ignition area of the vehicle with a sledge hammer, causing $400 damage and a co-offender … hotwired the vehicle.  The prisoner got into the front passenger seat of the vehicle, while a co-offender … drove and the three other co-offenders got into the back seat.”
Items 6 and 7
“The prisoner and others drove to the fire station at Alyangula where they located a Falcon station wagon, NT registration 495 463.  The prisoner stood guard with the stolen vehicle as a co-offender broke the vehicle’s driver’s window and smashed the ignition, causing $400 damage in an attempt to use another vehicle to skid around.  Gemco security disturbed the offenders and they left in the stolen vehicle with the prisoner driving.
The prisoner drove the vehicle to Angurugu where he skidded around the roads at the community.  The vehicle 471 411 was a Toyota Landcruiser valued at $15,000.  Vehicle 495 463 was a Ford Falcon station wagon valued at $6000, and the vehicle 445 334 was a Toyota Hilux valued at $25,000.”
The Second Indictment
The respondent appeared before a Magistrate on 20 January 1998 in relation to these matters and he was granted bail.   It was whilst he was on bail that the offences detailed in the second indictment occurred.  On 30 April 1998 the respondent caused grievous harm to Jason Williams contrary to s181 of the Criminal Code.  The circumstances of that offence were described to his Honour as follows:
“On Thursday 30 April 1998 the prisoner saw the complainant sitting outside the printing office at the Angurugu community. The complainant was with his sister and some other people. The prisoner went and picked up two machetes from his home and came back to where the complainant was.  
The complainant saw him coming.  The prisoner was banging the machetes together and looking straight at the complainant.  The complainant said things such as: ‘What have I done?  Don’t do it.  Don’t hit me.’  But the prisoner simply kept walking towards him.  The complainant tried to get behind a bicycle.  The prisoner kept coming forward swinging both machetes and struck the complainant on the arm.  The complainant had raised his right arm to defend himself.  
The prisoner struck him a number of times with the machete.  The sister of the complainant ran to her brother and grabbed hold of him and urged him to run, which he did.  And the prisoner ran after him.  Persons in the community tried to stop the prisoner but retreated because he was swinging the machetes around.  The complainant ran to the house of an elder of the community Johnny Lalara.  Mr Lalara came out of his house and saw the prisoner on the other side of the road, and the prisoner then turned around and walked off.”
	The victim was evacuated to Royal Darwin Hospital where he was an inpatient from 1 May 1998 until 13 June 1998.  As a consequence of the attack he sustained fractures of both ulnae, a laceration of the extensor digitorum tendons to the right hand, as well as the extensor indicus tendon to the right hand, laceration of the extensor tendons to the left ring and middle fingers, and a transverse laceration in the right forearm.  The victim failed to keep appointments for review and physiotherapy and nothing was known of his condition at the time of sentencing.  

The remaining counts on the second indictment arose after the attack on Mr Williams.  Immediately after the attack the respondent smashed the windscreen, side mirrors, passenger side window and a door of a Nissan Navara utility causing $1326 of damage.  That incident gave rise to a charge of unlawful damage contrary to s251 of the Criminal Code.  Thereafter he was approached by two uniformed police officers and they requested that he put the machetes down. He declined to do so and threatened to kill the officers.  Members of the community requested the police officers to let the prisoner alone while he settled down and the officers agreed to do so.  Those officers left to escort the ambulance carrying the victim. Two different police officers, Senior Constable Arnison and Senior Constable Tudor-Stack, then approached the prisoner in a vehicle and asked him to drop the machetes.  He told them to leave and raised the machetes above his head and lunged towards the passenger side of the vehicle where Senior Constable Arnison was sitting.  Senior Constable Tudor-Stack put the car in reverse and drove off with the accused chasing the vehicle.  The vehicle was driven into a dead end and the accused ran towards the driver’s side of the vehicle.  The windows of the vehicle were wound up and the accused then walked off.  Those incidents gave rise to counts of assaulting police officers whilst in the execution of their duty contrary to s189A of the Criminal Code.
The respondent continued to walk around the community with the machetes for a number of hours and was followed by police and other members of the community. Eventually he was arrested without incident.  At the time of the offences he was not affected by alcohol.  The final charge against the respondent was that he did go armed in public, by virtue of his possession of the two machetes in the circumstances described, contrary to s69 of the Criminal Code.
In written submissions on behalf of the appellant factors were identified which made each of the offences serious.
In relation to causing grievous harm to Lusanne Murrungun, those factors were identified as:
(a)	it was an attack on a defenceless woman;
(b)	a knife was used in the attack;
(c)	there was no provocation from the victim;
(d)	the victim sustained a punctured lung and had to undergo surgery;
(e)	the victim was hospitalised for four days; 
(f)	the respondent was not drunk.
	In relation to the offence of causing grievous harm to Jason Williams, the identified factors were as follows:

(a)	it was an attack on a defenceless man;
(b)	two machetes were used in the attack;
(c)	there was no provocation from the victim;
(d)	the victim lost a lot of blood and sustained fractures of both ulnae, lacerations of tendons in the right and left hand;
(e)	the victim was hospitalised for six weeks;
(f)	the respondent was not drunk;
(g)	the respondent was on bail for a similar offence.
	Mr Elliott, who appeared for the respondent, acknowledged that each offence was “plainly” serious but went on to say: “As grievous harms go, it’s the respondent’s submission that there was nothing extraordinary about these”.  The matters he pointed to as relevant considerations in determining the seriousness of each offence were as follows.

In relation to the grievous harm caused to Ms Murrungun, the respondent had been in the possession of two knives, a large and a small knife, and he only used the smaller knife after what appeared to be “an accidental injury” was inflicted with the larger knife.  It was suggested that the accidental injury caused the respondent to lose his self-control and that the use of the smaller knife suggested he “did not intend to do as big or as much harm as he was able”.   With respect to Mr Elliott we fail to see how the use of a smaller rather than a larger knife, or the fact that an accidental injury preceded the deliberate infliction of wounds, which wounds were deep enough to puncture a lung of the victim, reduces the seriousness of the offence. 
Mr Elliott pointed out that the respondent alerted his neighbours to the condition of his wife and she was assisted.  That is a factor in favour of the respondent but not one that reduces the seriousness of what had already occurred.  
Next he submitted that there was no evidence that the victim suffered any permanent injury.  That is so but that is attributable to good fortune rather than any matter for which the respondent can claim credit.  There was no dispute that the stabbing resulted in the lung of the victim collapsing, nor that it was a life threatening injury.  
	In relation to the injury caused to Mr Williams, it was pointed out by Mr Elliott that, although there was no provocation at law that would amount to an excuse, there was a history of bad blood between the respondent and Mr Williams which may provide some explanation as to the conduct of the respondent. We will return to this submission shortly.  
	Mr Elliott also pointed out that there was no evidence that Mr Williams had suffered any permanent injury.  As with the injury to his wife, this was due more to good fortune than any creditable conduct on the part of the respondent.  There was no dispute that Mr Williams was treated by a doctor whose opinion was that he had lost “more than half his blood volume and without urgent medical attention would have died”.  
In his submissions Mr Elliott made much of the report of Dr Walton, a consultant psychiatrist. His Honour, in the course of sentencing the respondent, indicated that the report “greatly assisted” him.  That report made it clear that the respondent had no formal psychiatric history, was of normal intelligence and had no relevant history of substance abuse.  However the opinion was expressed by Dr Walton that the respondent “is prone to paranoid thinking” and had “underlying tendencies towards paranoia” even though there was no diagnosis of any delusional disorder.  The sentencing Judge observed that, notwithstanding the assistance the report gave him, “at the end of the day there is no real explanation as to why you have behaved as you have done on these two occasions”. His Honour observed that the respondent had acted with “considerable violence” and then noted that “whether there is any real basis for your anger … is something which has not been properly explained, nor, indeed, it would seem, can it be explained.”
No submission was made on behalf of the respondent that he did not appreciate the gravity of his actions or that he did not have a full appreciation of what he was doing. Indeed there was no basis for the making of such a submission. A careful consideration of the report does not establish any basis upon which a submission that the culpability of the respondent was somehow reduced by virtue of the state of his mind, could be sustained.  At its highest the report raised some speculative possibilities as to why the respondent may have acted as he did but nothing more.
At the time he was sentenced the respondent was a 23 year old man.  He had been born and raised on Groote Eylandt.  He was educated to the age of 16 years.  At the time of the offences he was married to the victim Lusanne Murrungun who, his Honour was informed, remained supportive of him notwithstanding his conduct toward her.  He is the father of two young children aged two and one.
His Honour accepted that there was a long history of bad blood between the respondent and the other victim Jason Williams which included an incident where Williams had caused injury to the respondent.  His Honour accepted that the respondent was remorseful and wished to make an apology to Williams as soon as possible.  He noted that whilst the respondent had a criminal history it did not include “any previous violent criminal history” and did not “suggest that you were likely to engage in the wildly violent and life threatening conduct which has been described.”
In sentencing the respondent the learned sentencing Judge imposed the following penalties: 12

CASE & OFFENCE NOS

OFFENCE

SENTENCE
9727941
1
Unlawfully Causing Grievous Harm contrary to s181 of the Criminal Code
Eighteen (18) months imprisonment
9809180
1
Unlawfully Causing Grievous Harm contrary to s181 of the Criminal Code
Two (2) years imprisonment
9809180
2
Criminal Damage contrary to s251 of the Criminal Code
Three (3) months imprisonment
9809180
4
Assaulting a Police Officer in the execution of his duty contrary to s189A of the Criminal Code
One (1) month imprisonment
9809180
5
Assaulting a Police Officer in the execution of his duty contrary to s189A of the Criminal Code
One (1) month imprisonment
9809180
7
Going Armed in Public contrary to s69 of the Criminal Code
Three (3) months imprisonment
27


2.	His Honour ordered that:
(i)	with reference to File Number 9809180 Counts 2, 4, 5 & 7 be served concurrently with Count 1.
(ii)	The sentence imposed for File Number 9809180 be served first with the sentence imposed on File Number 9727941 to be served cumulatively upon this, resulting in a total effective period of imprisonment of three (3) years and six (6) months.
(iii)	The sentence be suspended for two (2) years after fifteen (15) months had been served.
(iv)	The sentence was deemed to have commenced from 30 April 1998.
The Grounds of Appeal
The Crown appealed against sentence on four bases namely:
1.	that the learned sentencing Judge erred in imposing sentences which were manifestly inadequate in all the circumstances of the case;
2.	that the learned sentencing Judge erred in ordering that the sentences in respect of counts 4 and 5 on indictment 9809180 be served concurrently with count 1 on indictment 9809180;
3.	that the learned sentencing Judge erred in specifying an operational period which expired on 30 July 2001, that is three months short of the term of the aggregate sentence of three years and six months imprisonment;
4.	that the learned sentencing Judge erred in ordering that the sentence be suspended after fifteen (15) months has been served. 
Violence in Aboriginal Communities
Courts in the Northern Territory, and elsewhere in Australia, have been consistently expressing concern as to the level of violence occurring in some Aboriginal communities.  The type of violent offending to which the respondent pleaded guilty in this matter is all too familiar to those involved in the administration of justice in the Northern Territory.  Often the violence is, as in this case, extreme in its nature involving the use of offensive weapons. It frequently results in death or, as here, life-threatening injuries. The assaults are often by a male upon a female, but on many occasions they are directed at children and other persons who are, for one reason or another, weaker members of the community. Objectively viewed the incidents are often extremely disturbing.  For the victims they must be horrifying.

The courts have been concerned to send what has been described as “the correct message” to all concerned, that is that Aboriginal women, children and the weak will be protected against personal violence insofar as it is within the power of the court to do so.  In Amagula v White (Supreme Court of the Northern Territory, unreported, 7 January 1998) Kearney J expressed the view that:
“The courts must do what they can to see that the pervasive violence against women in Aboriginal communities is reduced.  There is a fairly widespread belief that it is acceptable for men to bash their wives in some circumstances; this belief must be erased.”
	Angel J expressed his agreement with this passage in The Queen v Chula (Supreme Court of the Northern Territory, unreported, 20 May 1998). In The Queen v Luck (Supreme Court of the Northern Territory, unreported, 13 November 1998) Kearney J said (at 21):

“The courts will do their utmost to treat Aboriginal offenders with patience and tolerance, but in respect of offences of this nature, their primary concern must be to protect the community and, in particular, the women in the community who should not have to put up with vicious, drunken and abusive behaviour of this nature.”
His Honour was there reflecting what had fallen from the Court of Criminal Appeal in Western Australia in Woodley and Ors (1994) 76 A Crim R 302.
	The fact that such conduct will be dealt with in a manner which reflects the serious nature of the offending, has been expressed time and again.  This is not to suggest that Aboriginal offenders are to be treated differently from other offenders in the wider community but rather that the usual matters considered in relation to the imposition of sentences will apply.  This includes the proposition that offences of this level of severity call for condign punishment.  

In Daniel (1997) 94 A Crim R 96 at 127 Fitzgerald P said:
“It would be grossly offensive for the legal system to devalue the humanity and dignity of members of Aboriginal communities or to exacerbate any lack of self esteem felt within those communities by reason of our history and their living conditions and, as was stated in Bell, Aboriginal women and children who live in deprived communities or circumstances should not also be deprived of the laws’ protection … they are entitled to equality of treatment in the laws’ responses to offences against them, not to some lesser response because of their race and living conditions.”
	His Honour went on to say (127):

“If as is immanent in the applicant’s submissions, and has sometimes been assumed by courts in sentencing Aborigines, some Aboriginal communities have an unusually high incidence of serious crimes of violence, including sexual assaults, courts are powerless to alleviate dysfunction or deprivation in those communities.  They can only attempt to protect communities, especially the potential victims of violence, who are often women or children.”
	Whilst it must be acknowledged that the “criminal law is a hopelessly blunt instrument of social policy” (per Fitzgerald P in Daniel, supra at 126), and that the courts “cannot deal with the ‘root problem’” (re Woodley & Ors, supra at 321), the courts must and will do what they can to deter the violence.  In Yougie (1987) 33 A Crim R 307 Thomas J, with whom Matthews J agreed, said at 303:

“The problem of violence in Aboriginal communities is a very real one, and its cure will require more subtle remedies than the criminal law can administer.  But that is no reason to deprive these communities of the benefits of law and order.  The courts must continue to do what they can to deter this violence, especially when the strong prey upon the weak.”
	In Najpurki v Luker (1993) 117 FLR 148, Martin CJ said at 152:

“Until such time as it is demonstrated to me that people who are minded to take up a weapon with a view to assaulting some person with whom they have a grievance are not deterred by the knowledge that others who have done similar things have spent time in gaol, then the element of general deterrence remains a meaningful factor in the sentencing process for such offences.  If it is emphasised by the courts often enough and firmly enough then the message must start to get through, or be reinforced, that the community and individuals within it will be to some extent relieved of the threats, the real tragedy and distress caused by assaults with offensive weapons.  That has been a concern of this court for many years and reference to its records in relation to the sentencing of persons convicted of offences such as this discloses that it is by no means out of the ordinary for substantial head sentences to be imposed, with the fixing of a nonparole period of a significant time being determined as the period which justice requires that the offender must serve having regard to all the circumstances of the offence.”
	This view was adopted by Kearney J in Mawson v Nayda (Supreme Court of the Northern Territory, unreported, 31 October 1995).  

Similar views were expressed by Wood J in Fernando (1992) 76 A Crim R 58 when he said (at 62):
“Notwithstanding the absence of any real body of evidence demonstrating that the imposition of significant terms of imprisonment provides any effective deterrent in either discouraging the abuse of alcohol by members of the Aboriginal society or their resort to violence when heavily affected by it, the courts must be very careful in the pursuit of their sentencing policies to not deprive Aboriginals of the protection which it is assumed punishment provides.  In short, a belief cannot be allowed to go about that serious violence by drunken persons within their society are treated by the law as occurrences of little moment.”
	In Neal v The Queen (1982) 149 CLR 305 Brennan J said (326):

“The same sentencing principles are to be applied, of course, in every case, irrespective of the identity of a particular offender or his membership of an ethnic or other group.  But in imposing sentences courts are bound to take into account, in accordance with those principles, all material facts including those facts which exist only by reason of the offender’s membership of an ethnic or other group.  So much is essential to the even administration of criminal justice. That done, however, the weight to be attributed to the factors material in a particular case, whether of aggravation or mitigation, is ordinarily a matter for the court exercising the sentencing discretion of first instance or the Court of Criminal Appeal.”
	However, as was pointed out by Moynihan J in Daniel (supra at 130), the fact that an offender and/or his victim may come from an Aboriginal community which was deprived or dysfunctional and where alcohol abuse and violent crime may be more prevalent and more tolerated than in the general community, it “by no means follows that such considerations should lead to a lower sentence”.  Indeed it was in this context, and in that case, that Fitzgerald P observed that Aboriginal women and children who live in deprived communities or circumstances “should not also be deprived of the laws’ protection”.  He had earlier said “I cannot accept that, in principle, Aborigines who inflict violent crimes on their communities while intoxicated should be accorded special treatment by the imposition of lighter sentences than would otherwise be appropriate having regard to the circumstances of the offence and other relevant factors, including considerations personal to the offender”.

It is, of course, important to ensure that the punishment fits the crime and in the sentencing process the objective seriousness of the offence is a vital matter for consideration.  Whilst proper recognition of claims to mitigation of sentence must be accorded due weight in cases such as the present the court must be influenced by the need to protect the weaker members of the community, particularly women and children, from excessive violence, Bulmer & Ors (1987) 25 A Crim R 155 at 162; Woodley & Ors (supra at 318).
In the present matter there were two serious offences of unlawfully causing grievous harm.  The first was to the wife of the respondent and the second, some four months later and whilst the respondent was on bail in respect of the former offence, on a young man described as a cousin of the respondent. 
A Crown Appeal
The principles that apply to a Crown appeal are well understood and have been addressed in many decisions of this Court.  It is not necessary to refer to those principles in detail.  As the court observed in R v Bird (1988) 91 FLR 116 at 119 the principles were conveniently summarised by a Full Court of the Federal Court of Australia in R v Tait (1979) 46 FLR 386 at 388 in these words:
“An appellate court does not interfere with the sentence imposed merely because it is of the view that that sentence is insufficient or excessive.  It interferes only if it be shown that the sentencing Judge was in error in acting on a wrong principle or in misunderstanding or in wrongly assessing some salient feature of the evidence.  The error may appear in what the sentencing Judge said in the proceedings, or the sentence itself may be so excessive or inadequate as to manifest such error …”.
	In Raggett, Douglas and Millar v R (1990) 50 A Crim R 41, Kearney J said at 47:

“In general, then, to establish the existence of the necessary (unidentified) error the Crown must show that the sentences are not just arguably inadequate but so very obviously inadequate that they are unreasonable or plainly unjust”.
	This Court must evaluate the permissible range of sentence in the light of all the admissible considerations affecting the case in hand and drawing upon its own accumulated knowledge and experience.  A sentence lying outside the range may, in the case of a Crown appeal, be corrected: R v Holder (1983) 3 NSWLR 245 at 254.

The Present Appeal 
In the present case it is our view that the sentence imposed on the respondent in respect of the offence of unlawfully causing grievous harm to Lusanne Murrungun, and the sentence imposed in respect of the offence of unlawfully causing grievous harm to Jason Williams, were manifestly inadequate.  Those sentences do not reflect the serious nature of the circumstances present on each occasion and the injuries caused to the separate victims on those occasions.  Further, in our opinion, the overall sentence imposed by the learned sentencing Judge of three years and six months suspended for two years after fifteen months, was also manifestly inadequate.
It is well recognised that in sentencing the punishment should be in proportion to the crime.  On this occasion the sentences referred to above failed to reflect the seriousness of the conduct of the respondent.  They were so far removed from an appropriate sentence and they so failed to reflect the concerns expressed by the courts over many years, that they demonstrated that the exercise of the sentencing discretion has been unsound: Cranssen v The King (1936) 55 CLR 509 at 520.  
In our opinion, in this case, the objective circumstances of the offences of unlawfully causing grievous harm make a sentence of at least three years imprisonment appropriate for each.  Such a term of imprisonment should generally be the starting point where there is a plea of guilty in relation to an infliction of serious injury upon a woman, child, or other person in a position of weakness within the community, and where an offensive weapon is used to achieve that end.  This is consistent with the general pattern of sentencing for similar offences in this Court, the submissions made on behalf of the appellant, and the observations made by other courts regarding the seriousness with which such conduct will be viewed.
In our opinion an error in principle has been demonstrated by the appellant and that error is manifested by the inadequacy of the sentences imposed on the respondent for unlawfully causing grievous harm and the inadequacy of the aggregate sentence imposed in respect of those matters and all other matters taken into account.
That being so it is then the duty of this Court to impose sentences which it considers appropriate.  In so doing it must be remembered that it “is necessary that the court do so in order to maintain proper standards of punishment for this type of offence and to maintain public confidence in the administration of justice.  The punishment must fit the crime, as well as the circumstances of the offender and there must be a general degree of consistency in punishment”: R v Bird (supra at 134). 
In considering an appropriate sentence in respect of the offence of causing grievous harm to Lusanne Murrungun, we note that the maximum penalty for that offence is fourteen years imprisonment.  The offence was serious for the reasons expressed above at par[11], and because of the general matters disclosed in the facts set out in par[3] above. 
In addition it is necessary to take into account the seven offences, the particulars of which are set out in par[5] above, which themselves amount to significant offending.  The offence described in Item 1 occurred on 13 December 1997 and may well have been linked to the events of the previous evening.  This cannot be said of the offences described in Items 2 to 7 which occurred on 16 January 1998 and must be regarded as quite separate offending from the other matters requiring consideration.  
The respondent is 23 years of age.  He comes before the Court with a record of convictions dating back to 1991.  He has been imprisoned before and has prior convictions for the unlawful use of a motor vehicle and interference with a motor vehicle.
No explanation or excuse is put forward for his conduct on 12 and 13 December 1997 other than the suggestion of Dr Walton addressed above, nor is any excuse proffered for his conduct on 16 January 1998.
Bearing in mind the matters favourable to the respondent mentioned by the learned sentencing Judge, it is our view that an appropriate penalty for this offence and those matters to be taken into account under s107 of the Sentencing Act and  before considering the second indictment, would be three years and six months imprisonment.  
The offences detailed in the second indictment all occurred on 30 April 1998 and constitute separate offending from that referred to in relation to the first indictment.  It was suggested that the attack on Jason Williams was “part and parcel” of the attack on Lusanne Murrungun because Jason Williams was the “catalyst” on each occasion.  Whether the “bad blood” between Jason Williams and the respondent was a common factor in each attack, the fact remains that they were quite separate incidents.  They involved different victims and they were some months apart.
The offence of unlawfully causing grievous harm to Jason Williams was a serious offence.  It is all the more serious because it occurred whilst the respondent was on bail for a similar offence being that specified in the first indictment.  In R v Richards (1981) 2 NSWLR 464 Street CJ observed at 465:
“The community must be protected as far as possible from further criminal activities by persons who take advantage of their liberty on bail to commit further crimes.  The only means open to the criminal courts to seek to provide this protection is to pass severely deterrent sentences upon those who thus abuse their freedom on bail.  This will ordinarily involve a significant accumulation of the sentence for any subsequent offences on top of the sentence proper to be passed for the original offence.  It must be made abundantly plain that persons at large on bail cannot expect to commit further crimes “for free”.  On the contrary, they will receive salutary penalties for the very reason that they have abused their freedom on bail by taking the opportunity to commit further crimes.”
	In our view the matters referred to in the second indictment are appropriate for an aggregate sentence pursuant to s52 of the Sentencing Act.  The appropriate sentence for the whole of the matters referred to in the second indictment is imprisonment for a period of four years.

The sentence in respect of both indictments would therefore be a period of seven years and six months.  Having determined the relevant individual sentences, it is appropriate to consider the totality of the sentences.  
In Mill v The Queen (1988) 166 CLR 59 the High Court at 62 adopted the totality principle “described succinctly in Thomas, Principles of Sentencing (2nd Edition)” as follows:
“The effect of the totality principle is to require a sentencer who has passed a series of sentences, each properly calculated in relation to the offence for which it is imposed and each properly made consecutive in accordance with the principles governing consecutive sentences, to review the aggregate sentence and consider whether the aggregate is ‘just and appropriate’.  The principle has been stated many times in various forms: ‘when a number of offences are being dealt with and specific punishments in respect of them are being totted up to make a total, it is always necessary for the court to take a last look at the total just to see whether it looks wrong; when … cases of multiplicity of offences come before the court, the court must not content itself by doing the arithmetic and passing the sentence which the arithmetic produces.  It must look at the totality of the criminal behaviour and ask itself what is the appropriate sentence for all the offences’.”
	The Court went on to observe that where “the principle falls to be applied in relation to sentences of imprisonment imposed by a single sentencing court, an appropriate result may be achieved either by making sentences wholly or partially concurrent or by lowering the individual sentences below what would otherwise be appropriate in order to reflect the fact that a number of sentences are being imposed.  Where practicable, the former is to be preferred.”

In the circumstances of the present matter we would have considered a combination of the sentences imposed for the two indictments amounting to a term of imprisonment of six years as being appropriate for the respondent.  However in this matter, because of the history of the sentencing process, it is also necessary to consider the impact of what has been described as the “double jeopardy” faced by the respondent.  
In R v Tait (supra at 388) the Court observed:
“Although an error affecting the sentence must appear before the appellate court will intervene in an appeal either by the Crown or by a defendant, a Crown appeal raises considerations which are not present in an appeal by a defendant seeking a reduction in his sentence.  Crown appeals have been described as cutting across “time honoured concepts of criminal administration” (per Barwick CJ, Peel v The Queen (1971) 125 CLR 447 at 452).  A Crown appeal puts in jeopardy “the vested interest that a man has to the freedom which is his, subject to the sentence of the primary tribunal” (per Isaacs J, Whitaker v The King, (supra at 248).  The freedom beyond the sentence imposed is, for the second time, in jeopardy on a Crown appeal against sentence.  It was first in jeopardy before the sentencing Court.”
	Where courts have interfered with a sentence on a Crown appeal the double jeopardy principle has often been recognised by imposing a sentence that is somewhat less than would be appropriate if it were not a Crown appeal.  In El Karhani (1990) 51 A Crim R 123, the Court of Criminal Appeal in New South Wales said (137):

“As was noted in Hayes (1987) 29 A Crim R 452 at 471, it is not at all unusual in Crown appeals that the sentence on appeal will be ‘less than the Judges would themselves have imposed if the matter had come before them at trial’.  This approach has usually been justified as compensating ‘in some way for the disappointment inherent in a respondent having his or her sentence challenged by the Crown and increased’.”
See also Thompson (1988) 37 A Crim R  97 at 100, Van Boxtel (1993) 70 A Crim R 400 at 404, R v Laffey (1998) 1 VR 142 at 162, R v O’Rourke (1997) 1 VR 246 at 255, Howe v Smith (1993) 67 A Crim R 1 at 7.
	In the circumstances of this matter, in our opinion, it is necessary for the court to intervene rather than leave the sentence undisturbed. We would allow the appeal, set aside the sentences appealed from and substitute a sentence of two years and eight months imprisonment in respect of the first indictment and three years and four months imprisonment in respect of the second indictment. We would make those sentences concurrent as to one year, leaving an effective head sentence of five years.  We would allow a nonparole period of two years and six months.  The sentence and nonparole period to be deemed to have commenced on 30 April 1998.  

In dealing with this matter we have not found it necessary to address the claim by the appellant that his Honour erred in setting the operational period during which “the offender is not to commit another offence punishable by imprisonment” (s40(6) of the Sentencing Act), the respondent having been given the benefit of a suspended sentence.  The complaint of the appellant is that the learned sentencing Judge erred in specifying an operational period which expired on 30 July 2001, that is three months short of the term of the aggregate sentence of three years and six months imprisonment.
The aggregate sentence imposed on the respondent was 42 months imprisonment. His Honour ordered that, after 15 months of the sentence had been served, the sentence be suspended for a period of 24 months.  On 4 February 1999 the learned sentencing Judge declared that, pursuant to s40(6) of the Sentencing Act, “a period is fixed, expiring on 30 July 2001, during which the defendant is not to commit an offence punishable by imprisonment if the defendant is to avoid being dealt with under s43 of the Sentencing Act.”  It follows that the period fixed pursuant to s40(6) fell short of the term of the aggregate head sentence.  
In R v Minor (1992) 2 NTLR 183 the Court of Criminal Appeal dealt with a sentence which, although under a different legislative scheme, was to like effect.  There Asche CJ observed (at 186) that  “(a) procedure which in practical terms really converts a head sentence into a lesser term should only be applied in exceptional circumstances”.  Martin J (as he then was) adopted the view (at 189) that “it is undesirable for a court to lose control of the situation in that way”.  Mildren J accepted “the general rule that it is undesirable to structure a bond in this manner” and went on to say (at 199):
“Whilst I recognise that in exceptional circumstances a bond of this nature may be appropriate, the reason for doing so in this case seems to me to be insufficient.  If the period of the bond would be too long if it were to be the same as the balance of the period of the head sentence, this would suggest that either the head sentence was too long or the fixed release date was too short, as neither of those circumstances appear, in my opinion his Honour fell into error”.  
See also R v Ireland (1989) 49 NTR 10.
	In the present circumstances there is no reason given by the learned sentencing Judge for proceeding as he did and, in our opinion, he erred in so doing.  No “exceptional circumstances” have been identified which would justify the course adopted.  However in view of the decision we have reached above nothing flows from that conclusion. 

We allow the appeal, set aside the sentences imposed by the learned trial Judge and substitute therefore the sentences and orders indicated above.
________________________

