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BETWEEN:
PRECISION FABRICATION PTY LTD
Plaintiff

AND:
BOBOTIE INVESTMENTS PTY LTD
First Defendant

AND:
MICHAEL SANDERSON
Second Defendant

AND:
PHYLLIS KAREN HUNT
Third Defendant

AND:
NANCY JEAN O'HARA
Fourth Defendant



CORAM:	MARTIN J.

REASONS FOR JUDGMENT
(Delivered 18 March 1988)



By its originating process the plaintiff seeks the following relief -

"1.	An order pursuant to s.65 of the Planning Act granting leave to the plaintiff to take proceedings for or with respect to enforcing or securing the observance by the defendants of s.63 of the Planning Act with respect to the property situate at 90 Ross Smith Avenue being the land contained in Darwin Town Area


Lease No. 2243 and entered into the Register Book of Crown Leases Volume 239 folio 35 (hereinafter referred to as "the said land").

	An injunction restraining the defendants their servants and agents whether by themselves or through the auspices of any company or other body from using or developing the said land otherwise than in accordance with the Darwin Town Plan.


	An injunction restraining the defendants their servants and agents whether by themselves or through the auspices of any company or other body from selling petrol from the said land.


	An injunction restraining the defendants their servants and agents whether by themselves or through the auspices of any company or other body frorr. conducting the business of mechanical workshop on the said premises.


	Interlocutory injunctions to the same effect as the final injunctions sought in paragraphs 2, 3 and 4 hereof.


	Such further or other orders as this Honourable Court deems met or necessary."



It now applies for the interlocutory injunctions referred to in paragraph 5 above against the first, second and third defendants.

The plaintiff carries on business in Darwin under the name "BP Fannie Bay".	That business involves the sale to the public of motor spirits, oils and lubricants, motor vehicle repairs and the sale of tyres, batteries and spare parts.	It is located across the street and about 100 metres distant from premises at 90 Ross Smith Avenue upon which a business is carried on by the first defendant under the name






of "Go-Lo".	The second and third defendants are directors and shareholders of the first defendant.

In proceedings numbered 614 of 1986 in this Court between the predecessors in business of the plaintiff and of the first defendant, the Court declared that the use of any portion of the land upon which the Go-Lo business was and is conducted, for the purpose of a service station is unlawful and contrary to the provisions of section 63 of the Planning Act and the Darwin Town Plan.	An injunction was directed to issue to restrain the then proprietor of the Go-Lo business, Tainui Pty Ltd, from further carrying on the service station business it then conducted on the land.	That decision of Muirhead J. was upheld by the Court of Appeal comprising Asche C.J. and Kearney and Rice JJ. on 5 February 1988.

Michael Sanderson, the second defendant, was a director of Tainui Pty Ltd during those proceedings.

Heather Christine Mccourt, a director and shareholder of the plaintiff, deposes that "I observed that the premises at 90 Ross Smith Avenue continued to be operated as a service station'' on 6 and 7 February but that thereafter "Go Lo has continued to trade from its premises up until the present although not to the same extent or in the same manner as before".	On 16 February 1988 she went to the premises and requested fuel from an attendant and was
told that petrol was not available except for workshop customers and in emergencies.	She says she told the attendant that she was going out that night and needed petrol and that the attendant said that that was a sufficient emergency and served her petrol.

Mr Vautin's affidavit discloses that he went to the premises on 9 February and stopped near the petrol bowsers. He observed an attendant hand some papers to the driver of a vehicle in front of him who then left without being served petrol.	He then requested that his vehicle be filled with petrol, the attendant apologised and said she was unable to do so and handed him a set of papers.	The attendant explained that the reason why petrol could not be obtained was contained in one of those papers entitled "Important Notice".

That document is as follows:



"IMPORTANT NOTICE

DUE TO SUCCESS IN THE SUPREME COURT OF PARTIES OPPOSED TO THE OPERATION OF GO-LO AT THIS SITE, GO-LO WILL NOT BE ABLE TO OPERATE AS A "SERVICE STATION" UNTIL CURRENT PLANNING MATTERS ALREADY
STARTED, HAVE RUN THIER [sic) NATURAL COURSE.	THIS SHOULD NOT TAKE MUCH LONGER IF MATTERS ARE DISPENCED [sic] WITH IN THE HELPFUL EFFICIANT [sic) MANNER IN WHICH MATTERS HAVE BEEN IN THE PAST. ATTACHED ARE COPIES OF PLANS THAT HAVE ALREADY BEEN SUBMITTED.	THE NEW GO-LO WILL BE BIGGER, BETTER AND WILL IMPROVE THE OVERALL LOOK OF THE SITE.

FUEL SALES, UNTIL THE ABOVE TAKES PLACE, WILL BE RESTRICTED TO BUSES, STAFF, WORKSHOP CUSTOMERS AND EMERGENCIES.
GO-LO WORKSHOP WILL BE OPEN FOR BUSINESS  24HRS  A DAY WITH  EFFECT  7am MONDAY THE 8th FEBRUARY.	THE WORKSHOP WILL BE OPERATED BY MIKE SANDERSON, A QUALIFIED MECHANIC OF SOME EIGHTEEN  YEARS EXPERIENCE.	HE IS  A FULL MEMBER  OF THE INSTITUTE OF AUTOMOTIVE MECHANICAL ENGINEERS, IN BOTH GENERAL AND DIESEL DIVISIONS.	THESE AND OTHER QUALIFICATIONS CAN BE VIEWED AT OUR  RECEPTION OFFICE.	(THE OLD GO-LO SHOP). DUE TO FINANCIAL RESTRAINTS GO-LO CAN NOT PERSUE [sic] THIS Y..ATTER
TO	A HIGHER COURT.
YOUR SUPPORT WILL ENSURE OUR SURVIVAL."


He said that the attendant was firm in refusing to sell petrol to him.	Later on that day Mr Vautin says he spoke to a person who identified himself as the second defendant who told him that petrol could be sold to his company if he was a workshop customer and explained to him that if his firm had mechanical work performed there all the company vehicles could be provided with petrol 24 hours a day.	Mr Vautin booked in a vehicle for service on
11 February.	On that day the attendant whom he had previously seen recorded details of four vehicles operated by Mr Vautin's company, made up the account card and recorded a pre-payment of $100 on account of service to be provided.	Mr Vautin had a further conversation with
Mr Sanderson who he said confirmed that petrol would be available for any of the four vehicles on a 24 hour a day basis.	In the course of that discussion Mr Sanderson told Mr Vautin that he would make up a file in respect of each of the four vehicles to create an on-going maintenance record. Mr Vautin deposed that he told Mr Sanderson that only one of
the four vehicles would be placed with him for repair and that Mr Sanderson said that would not prevent him from purchasing petrol for the other vehicles.

Mr Vautin also said that on 11 February one of his company employees purchased petrol for one of the nominated vehicles the cost of which was debited to the account.

None of the facts deposed to by Ms Mccourt or
Mr Vautin are denied by Mr Sanderson.	In his affidavit he says that since the decision of the Court of Appeal activities at the Go-Lo premises have changed dramatically and that fuel is no longer sold at a profit, it is supplied upon request to customers of the workshop and it is a method of advertising and introducing people to use the workshop.
He says that for other than buses, workshop customers, staff and in emergencies fuel sales to the public are actively discouraged.	Since that decision he says the fuel sales have fallen from an average of $4000 to $5000 per day to
$200 to $300 per day.


In addition to the circular, which I take to be the "Important Notice", he says that in order to discourage fuel sales, signs have been placed on the petrol bowsers reading "Fuel is not available to general public".
Mr Sanderson deposes that a workshop has been operated at the premises by various owners since at least August or September 1973.	He says that since the decision of the Court of Appeal an area formerly occupied by driveway attendants has been converted for use as a reception area for the workshop and a general office.

Mr Sanderson says that as from 22 February, due to economic circumstances, the business has been operating for only 11 hours a day.	During the time it was open 24 hours per day, Mr Sanderson says, fuel sales were made only to workshop customers and with the intention that customers would be able to book in vehicles for service at any time. He deposes that all fuel sales, with very few exceptions, are related to the workshop business.

In November 1987 Mr Sanderson applied to the Northern Territory Planning Authority to rezone the site from R3 to B3 to enable a service station to be developed. He was informed that the application was due to be considered at the March meeting of the Authority but I have no evidence as to whether or not that has happened.

On 8 February an officer of the Authority attended at the premises and observed the operations being conducted there.	Mr Sanderson later had a discussion with another officer of the Authority regarding those operations.	The
solicitor for the plaintiff has been advised by the solicitor for the Authority that it is not its intention to commence proceedings to enforce the Town Plan pending resolution of the application for rezoning.

The plaintiff argues that the business carried on at the premises as evidenced before me infringes the Planning Act and the Darwin Town Plan.

The Authority may take proceedings to enforce or secure the observance of the Plan (Planning Act s.64).

Section 65 provides that a person who, but for this section, would not be entitled to take proceedings for or with respect to enforcing or securing the observance of any provision made by or under the Act in his own name may take such proceedings in his own name with the leave of this Court.

In the earlier case such leave was granted ex parte.	No reasons for that decision are available, but counsel for the plaintiff informed me that the application was based on "the commercial disadvantage suffered" by the plaintiff in that case.

By its terms, s.65 presupposes that a person may be entitled to take enforcement proceedings without obtaining






leave.	It is designed to assist a person who is not so entitled.


Gibbs J. (as he then was) in Davis v The Commonwealth 68 ALR 18, summarised the views of the majority in the High Court as to standing in these terms.	A person has standing to bring an action to prevent the violation of a public right if he has a special interest in the subject matter of the action over and above that enjoyed by the public generally.	His Honour referred to the decisions of the Court in Australian Conservation Foundation v The Commonwealth (1980) 146 CLR 493 and Onus v Alcoa (1981) 149
CLR 27.


The expression "having a special interest in the subject matter" appears to have been coined by Gibbs C.J. in the Australian Conservation Foundation	case at p.527 where he regarded those words as being equivalent to "special damage peculiar to himself" used in earlier authority Boyce v Paddington Borough Council (1903) 1 Chat p.114.	Mason J. agreed with that view at p.547.

Stephen J. appears to favour the earlier formulation, or at least, found it was sufficient for the purposes of that case but he adopted that formulation in Onus at p.41.	See also Wilson J. at pp.62 and 63 and Stephen J. at p.74 -






"A plaintiff must show that he has been specially affected, that is, in comparison with the public at large he has been affected to a substantially greater degree or in a significantly different manner".


The question of the plaintiff's standing in the action, apart from the leave which was sought under s.65 of the Act, was not argued before me.	In pursuing the application for leave, counsel for the plaintiff said, "the basis of asking for your leave is really that we are being commercially affected by an unlawful commercial use on nearby premises".	There is evidence of sales of petrol and the carrying out of workshop activities at the Go-Lo premises which are in close proximity to the business conducted by the plaintiff.	Although Ms Mccourt expressed the opinion in her affidavit that "the continuing operation of the Go Lo business reduced sales from the plaintiff's service station and accordingly reduces the value of the plaintiff's capital investment", when taxed in
cross-examination she was unable to give any particulars
which might support that opinion.	There was no evidence that customers or former customers of BP Fannie Bay go to Go-Lo.	As I have said, the question of the plaintiff's standing at corn on law was not argued.	I ought not therefor come to any concluded view on this aspect of the matter.

Returning to the application for leave, it seems to me that, given the law as to standing, the legislature had






it in mind that there would be circumstances in which a person who could not establish standing at common law, should nevertheless be given the right to bring enforcement proceedings.		The plaintiff relied upon the ground earlier referred to which was the ground upon which leave was given in the earlier proceedings.		The defendants opposed the granting of leave.	As I understand it that opposition was on two grounds.	Firstly it was said that there is inadequate evidence as to why the Authority was not taking enforcement proceedings.	The evidence was that it was not intending to commence proceedings pending resolution of the application for rezoning.		Whether that be a good reason or not is not relevant.	The fact is the Authority  has  not taken proceedings and it may or may not.	A person should not be refused leave simply because the Authority has not proceeded.	The Act expressly gives that opportunity.	Then it was put that the decision as to the granting of leave should be considered against the merits of the case in support of the remedy sought.	Again, I do not agree, except in so far as that may be a consideration in a case where it is clear that there are no merits whatsoever.	It might also be that an applicant is refused leave on the basis that there is no interest shown on the part of the applicant sufficient to justify the grant of leave.		These are issues upon which no authority was put to me and I do not need to decide them on this occasion, but I consider that they point to the desirability of applications for leave being dealt with inter parties.






The plaintiff has shown that it operates a business in proximity to that of Go-Lo and that there is an element of competition between them, although barely supported on the evidence.	Whether the enforcement provisions of the Planning Act were intended to be used as a means of regulating or prohibiting commercial competition per se I am not sure and I was not addressed on that subject.

I realise that some of what I have just said does nothing more than raise questions for consideration.	I mention them because it seems to me that there is a need to have them decided by the Court if its Judges are to have guidance in a most important area of public law.

A Judge of this Court gave leave to the plaintiff's predecessors to take the earlier proceedings which led to the injunction against the defendants' predecessors.	I am not bound by that decision as a matter of precedent, especially since the application in that case was made ex parte and there was no transcript of what occurred and no reasons.	However, for the purposes of this case only I think it would be unjust to refuse leave to the present plaintiff in those circumstances.	There is an ongoing battle and I do not consider that the rules of this cownat, already established, should be changed.






Given the doubts and questions I have raised it is plain that I do not consider that this case or the former, with respect, should be necessarily regarded as precedents. There are deeper issues to be explored and decided.

Leave is granted to the plaintiff to take these proceedings in its own name.	By that I mean not only these proceedings for interlocutory relief but the substantive proceedings.	As to these it seems that the originating process may not have been in accordance with the Rules of Court.	However, the defendants who appeared do not object to that procedural error and there is no application to set aside the proceedings on the basis of irregularity.	It may be, that if the proceedings continue, the parties should pay regard to R.4.07 of the Rules of Court.

At last, I must now turn to the issues involved in the application for the interlocutory injunction.
Sufficient has been said as to the facts alleged and I need not now repeat them.

Much of what follows is largely drawn from the judgment of Muirhead J. in the earlier case.	It was not disputed before me that I could refer to that and the judgrnent on appeal for the purpose of this application.






In 1966 a Darwin Town Planning Scheme was promulgated and the land on which the Go-Lo business is conducted was designated as a "service station site".	The combined effect of s.39 of the Town Planning Ordinance and the Second Schedule thereto is that with such a designation the land may be used for "Sale of petrol, oil and smaller parts and accessories; routine maintenance of motor vehicles, outboard motors and hulls for outboard motors; but not display of vehicles or spray painting, panel beating or making major repairs".

On 19 January 1979 the Darwin Town Plan came into force which superseded the 1966 scheme, and the subject land was zoned R3 which permits a wide range of residential use.

Section 63 of the Act provides that land shall not be used or developed otherwise than in accordance with the Darwin Town Plan 1978 and subjects breaches to penal sanctions.

But s.63 is subject to s.68 which reads -


"68.(1)	Subject to subsection (2), a person shall not be held to contravene the provisions of a planning instrument by reason only that he continues to use any land, existing building or existing work after the date of commencement of the planning instrument for its existing use.

(2)	Subsection (1) does not apply to permit the use of any land, existing building or existing work to which a former planning instrument applied for a purpose which was not authorized -
	by or under this Act; or
	by or under the former planning instrument."




It is not disputed before me that part of the land has been used since 1973 to repair and maintain motor vehicles.	Muirhead J. found that there was no doubt that use was current as at 19 January 1979 and there is no evidence that it has ceased to be so used since that time. In the earlier case it was decided that it was unlawful to conduct a service station on the land because such use had been previously abandoned.	The plaintiff here does not, in terms of the injunction sought, seek any further injunctions directed to the conduct of a service station, which
Muirhead J. considered involved retail sales of petrol, oils and other petroleum products to the general public.	His Honour found that although the service station business had been abandoned, there had been supply of fuel to limited vehicles including to mechanics or persons associated with other business activities conducted on the site, a few customers whose cars were taken for repair and required fuel and possibly a few members of the public who had run out of fuel, but this, if it occurred, was rare.	The defendants say that the sales of petrol now complained of fall into those categories and that those activities constitute a lawful continuing use of the land as does the workshop business.	The plaintiff says that both uses are unlawful






generally and also point to the evidence of Ms Mccourt and
Mr Vautin as showing that the defendants have not limited
the sa1es of
 p\  etro1
 i. n accordance with the previous

practices, in any event.


Much of the argument before me was directed to the question of dominant and subordinate or incidental use of land for town planning purposes.	In the Court of Appeal in the earlier case the Court said, "There may be more than one pre-existing use, though each must stand independently of the other.	But that does not mean that every activity previously carried on has to be regarded separately.	If it is incidental or ancillary to some more dominant purpose it is subsumed into that dominant purpose.	It has nc independent life of its own.	The question is always one of fact and degree".	Reference  is made to the remarks of Gibbs	C.J. - Lizzio v Ryde Municipal Council (1983) 48 ALR 11 at 14.

It is by no means clear to me that the workshop business and incidental sales of petrol was incidental or ancillary to other businesses conducted on the land over years past.	It is arguable that the purposes for which the land might be used as set out in the Second Schedule to the Planning Ordinance are separate and distinct from each other, and not that the routine maintenance of motor vehicles is subsidiary to the sale of petrol.	If a person
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set up a workshop for the routine maintenance of motor vehicles and sold petrol ancillary to that business, there would be no infringement of the use to which the land might be put.	Sales of petrol to the public at large from the land has been restrained because the service station activities had been abandoned, but such is not the case with the workshop.	The evidence suggests that some sales of petrol may not strictly fall within the nature of sales ancillary to the workshop business conducted prior to the new plan in 1979 but that alone would not justify the making of the interlocutory injunctions sought here which would have the effect of obliging the defendants to totally cease the conduct of all aspects of the business now conducted on the land, lawful or otherwise.

The defendants further argued that in the exercise of discretion I should not grant the relief sought given the penal sanctions provided for breach of the Act and Plan, and reference was made to Attorney-General of Queensland v Ta decision of Gibbs C.J. reported in 46 ALR 375, but in cases of this kind it is clear that Courts have regularly issued injunctions notwithstanding that the breach is punishable as an offence.	Cooney v Ku-ring-gui Corporation (1963) 114 CLR 582, especially Menzies J. at pp.603-605.

Interlocutory injunctions are usually granted to preserve the status quo to preserve a plaintiff's right or






property which might be destroyed or substantially impaired between the issue of the originating process and the final determination of the proceedings.	The plaintiff here does not suggest that its business will be destroyed and there is no evidence that it has been or is likely to be substantially impaired if the defendants' business is allowed to continue.	On the other hand if the injunctions were now granted the defendants' business would be destroyed at least until the final outcome.

On the evidence before me there is some strength in the defendants' case, and there is in my view a substantial question to be decided, but the plaintiff has not shown a sufficient likelihood of success such as would justify the making of the order sought.

The application is refused.

