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IN THE MATTER OF
the Justices Act

AND IN THE MATTER OF two appeals from sentences imposed by the Court of Summary Jurisdiction
at Alice Springs
BETWEEN:
MARCUS KUMARA ROSS
Appellant

AND:
GEORGE HENRY SEEARS
Respondent



CORAM:	Kearney J.


REASONS FOR DECISION
(delivered 31 May 1988)



The appeals


On 2 March 1988 the Court of Summary Jurisdiction at Alice Springs imposed a sentence of 2 months imprisonment on the appellant for driving while disqualified from holding a licence. On 15 March the Court sentenced the appellant to 6



months imprisonment for breach of a good behaviour bond he had entered into on 7 May 1987, and directed that service of that term be deemed to have commenced on 2 March 1988. The appellant appeals under s.163(1) of the Justices Act against both of these sentences; he contends that each is manifestly excessive. By consent the appeals were heard together on 23 and 25 May.




The sentence for driving while disqualified


Just after midnight, on 2 March 1988, the appellant was observed driving a motor vehicle in Alice Springs. He was seen to cross the white centre line and was stopped by Police. At the time he was driving some relatives to see
some	other	relations. arising from his driving.
 He	pleaded	guilty	to	4 charges


In mitigation reliance was placed on his youth, his comparatively low blood alcohol reading of 0.10%, his comparative lack of sophistication, the fact that he came from Utopia, and his expressed remorse. He was sentenced as follows:

Charge

	Drive exceed 0.08% (0.10%) - (s.8(2)(a) Traffic Act)

 Maximum punishment

$500 fine or 6 months imp, or both
 Punishment imposed
$250 fine, i/d
5 days imp.

	Drive unregistered vehicle - (s.107 Motor Vehicles Act)


	Drive vehicle which did not have  a current compensation contribution - (s.107B Motor Vehicles Act)


	Drive while disquali fied from holding a licence - (s.55(8) Traffic Act)

 $200 fine, or 6 months imp., or both
$1000 fine




$500 fine or 6 months imp. or both
 $100 fine, i/d
2 days imp.

$400 fine, i/d
8 days imp.



2 months imp.



His appeal against sentence in relation to offence No.4	was lodged on 15 March 1988.




The sentence for breach of bond


On 7 May 1987 the appellant pleaded guilty before a Court of Summary Jurisdiction at Alice Springs to a charge of unlawfully using a motor vehicle. Because of damage to the vehicle during that user, this was an aggravated offence under s.218(1)(c) of the Criminal Code; when dealt with summarily under s.121A of the Justices Act it carried a maximum  punishment  of  2  years  imprisonment or a fine of
$2,000. The appellant was then 18 years of age and this was his first offence. He was convicted and fined $500, in default 10 days imprisonment, and given 4 months to pay; he was also sentenced to 6 months imprisonment. The learned Magistrate directed pursuant to s.5(1)(b)  of  the  Criminal
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Law (Conditional Release of Offenders) Act that he be released forthwith upon entering into a recognizance to be of good behaviour for 12 months. It was not a condition of the recognizance that he subject himself to supervision
during that period. Pursuant to s.390(9) of the Criminal Code his licence was cancelled and he was prohibited from holding or obtaining a driver's licence for 12 months.

On 15 March 1988 the appellant pleaded guilty to having broken the good behaviour condition of the 12-month bond he had entered into on 7 May 1987, because of the offences he had committed on 2 March 1988. The same matters were  urged in mitigation on his behalf as had been urged on
2 March. It was submitted that any sentence imposed for breach of the bond should be directed to be served concurrently with the 2 month sentence imposed on 2 March. The  learned  Magistrate, who had dealt with the offences of
2 March 1988 but not with the offence of 7 May 1987, noted ilie circumstances of that offence. His Worship  then proceeded to sentence. The transcript is as follows:-

"HIS WORSHIP:	If he gets 6 months he gets his remissions,and that will break it down to	four, won't it?
MR BROWN:	Well, I believe it's basically a third off for remissions, Your Worship.

HIS WORSHIP:		I'll back-date the sentence imposed by the other court	to	commencement	of	his		first sentence [that is, to	2 March].	Marcus		Kumara Ross,	on 7 May 1987 you were found guilty of use a motor vehicle and causing damage which	reduced
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the value of that car. It was an old car, mind you, but you certainly - along with others - used it and the others, while driving, overheated the engine and it finally caught on fire.

For that matter you were brought before the court, pleaded guilty, and you were given a six months suspended sentence. Of course,  you entered that bond and within a few months you again appeared before this court on the charge of exceed .08 and drive whilst disqualified, which was part of the conditions of the previous bond. You ignored it all. It may be that you're a callow youth, and others have greater powers of persuasion over you, but your youth and your inexperience, no doubt, were taken into account by the other court which has suspended the sentence. Now, of course, you've done it again.
It has to be seen that court bonds aren't just mere pieces of paper which the sympathy of the court for the plight of a young man will be such as to overrule the currency of a bond; that is, its currency must not be debased by the plight of somebody who was given the first chance and ignores it, and blatantly ignores it, even though there was some persuasion placed upon you.
Luckily enough, we're dealing with this at the earliest possible opportunity, and I'll take into account the fact that you are now serving the sentence for disqualified. This sentence will be for the six months imposed that was suspended on the previous occasion on the bond, and that will be imposed on you, but it will commence from the day you commenced the first day of the sentence for the drive whilst disqualified, which is said to be about 2 March, but the warrant will reflect that.
You		are		sentenced	to		be		imprisoned	for months, and that's to commence from the first of	the	commencement			for	the	sentence for drive disqualified."		(emphasis mine)
 six day the



On 11 April 1988, after he had served 40 days of the 2 concurrent	sentences,	the appellant appealed against the 6
month	sentence	on	the	basis	that	it excessive.	He was then released on bail.
 was	manifestly
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The appeal against the 2 month sentence


Mr Brown of Counsel for the appellant referred to a number of authorities. In Johnston v Wilkinson (1983) 11 A Crim. R 140 the appellant had been sentenced to 2 months imprisonment for driving while disqualified. He contended that the sentence was manifestly excessive. The mitigating circumstances surrounding his driving were far weightier than those in the present case. The Supreme Court of South Australia (Johnston J) examined certain statistics relating to the offence and noted at p.142:-

" it can be said that there is an enormous range of penalty ... those attracting a pecuniary penalty make up roughly 50 per cent ... the important feature of the offence of driving whilst disqualified is the disregard (sometimes it is called contempt or defiance) of the order of the court that disqualified .
... in this sense all offences [of this nature] have a common element - which constitute the most important element of the breach.



A very important matter influencing penalty doubt the degree of defiance reflected in circumstances." (emphasis mine)
 is no
the



His Honour referred to examples of minor breaches such as "a situation of real emergency where transport was urgently needed and another driver was not available", and to major breaches such as that exemplified by the facts of Harrison v Jackson (1977) 16 SASR 182. His Honour considered that an example of "serious breach indicating a high degree of
defiance" would include:-
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"	perhaps	where	the	driving disqualification is coupled with a manner	of which breaches the [Act]".
 under driving



His	Honour	observed	at pp.144-5, in relation to the statistical material:-


"But for the run of the mill cases where	there	is		a deliberate	driving	with	knowledge		of		the
disqualification and without the excuse of real emergency it is, to me at least, not so easy to see what features in the offending [as opposed to the offender] lead to the wide diversity indicated in the [statistics]".



It will be seen from the statistical material in the Northern Territory referred to at pp.9-10 that one of the features leading to the "wide diversity" there indicated, is the previous driving record of the offender. In the result his Honour considered that the 2 months penalty was not manifestly excessive, though it "was undoubtedly right at the top of the range". I respectfully agree with his Honour's general observations.


Smith v Torney (1984) 29 NTR 31 illustrates the importance to penalty of the "degree of defiance" referred to above. The appellant, aged 27, drove some 2 months after he had been disqualified from driving for 9 months. He was sentenced to 6 weeks imprisonment. On appeal against severity this Court held that the sentencing Magistrate had many aspects to consider, including the lapse of time
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between the disqualification and the subsequent driving, the circumstances under which the appellant drove, and his general character. Muirhead J observed at p.35:-

"He was not driving in any sense of compulsion or emergency. Simple alternatives were available for transport in [Nhulunbuy). He must have realised the risk he was taking, he must have realised he was breaking the law and defying the order of disqualification made 2 months previously. It was truly a blatant breach of the order."


His Honour found that "there is much to be urged in the appellant's behalf" in relation to his background, character and reliability, noted that the offence of driving while disqualified "has traditionally been regarded as a serious offence", and considered the factors which made it serious. One of those factors was that "imprisonment must ... be the general sanction''; I respectfully agree.

Mr Brown submitted that the circumstances of the appellant's driving while disqualified pointed to it being within the less serious category of that offence, and thus the sentence was manifestly excessive. I do not consider that it was within the "less serious category", in the sense of a minor breach. There was nothing which made it other than a "run-of-the-mill" example of this offence.


R v Weaver (1973) 6 SASR	265	is	authority	for	the proposition that rehabilitation is a prominent consideration
file_5.bin










in fixing a sentence for a youth, and in appropriate cases it should be suspended to rehabilitate him. See also the observations in Matan v Ruehland {unreported, O'Leary J,
15 October 1984) at pp.9-12. I accept that in general custodial punishment should not be imposed on a young person until all other avenues of non-custodial punishment have been explored; see Duncan v R (1983) 47 ALR 746 at 749, and Jagamara v Shepherd (1977) 18 ALR 253 at 254. Mr Brown relied on these considerations to found his submission that since the appellant had not been placed on a supervised bond in May 1987 it was clear that not all non-custodial rehabilitative dispositions had been tried and this pointed to error when the sentence of 2 March was imposed. I do not consider that this submission is correct; the appellant was given an opportunity on reasonable conditions in May 1987 to avoid a custodial sentence and failed to observe those conditions.

Mr Brown referred to 71 cases of driving while disqualified which had resulted in terms of imprisonment being imposed; these were all the cases resulting in sentences of imprisonment heard in the Courts of Summary Jurisdiction of the Southern Region {except Tennant Creek) between May 1987 and April 1988.  The facts relating to those offences and the circumstances of the individual offenders were not available, but I consider that the material is nevertheless useful. It discloses that the 71
file_6.png










sentences	of	imprisonment ranged from 14 days to 6 months;
45 persons were sentenced to between 1 and 3 months imprisonment. There was a clear correlation between the increasing severity of sentence and the previous driving record of the offender. The 18 persons who received a sentence of 2 months imprisonment all had a prior record of driving offences (ranging from 2 to 9 in number) and 10 of them had previous convictions for driving whilst disqualified.   The  12  persons  who  received sentences of
1 month's imprisonment all had a prior history of driving offences and in the main had driven with a blood alcohol level well in excess of 0.08%.

Mr Tavener submitted that the circumstances showed that on 2 March the  appellant  was  defying  the  law by coro itting a number of traffic offences. That is correct, but those offences do not establish a "serious breach" of the offence of driving while disqualified, in terms of Johnston v Wilkinson (supra).

He referred to 5 authorities viz:


	In Williams v McDonald (1984) 1 MVR 63, in rejecting an appeal against the severity of a 2 month sentence for driving while disqualified, Cox J observed that there was no evidence that the driving was undertaken as a matter of acute urgency, and that defiance of a
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disqualification order is a serious matter,  a  prevalent offence for which many defendants are imprisoned. I respectfully agree with those observations. I note the  blood alcohol reading in that case was 0.17% and the appellant had a number o:!: prior convictions for traffic offences including one for driving while disqualified.

	In Kube v Barrett (1986) 4 MVR 127 the appellant drove while disqualified, to help a friend who was depressed and suicidal (and who suicided 3 days later). The sentence of 6 weeks imprisonment was not disturbed on appeal; it was regarded as a "very blatant'' offence. The appellant had a prior record of driving offences and had committed this offence only 7 days after having been disqualified for 2 years. It is correct, as Mr Tavener submitted, that the appellant in this appeal lacked certain of the mitigating factors referred to in Kube's case; on the other hand his offence took place some 10 months after the imposition of his 12 month bond, indicating a lesser "degree of defiance".


	In Daniels v Nichol (unreported, Forster CJ, 13 August 1976), in dismissing an appeal against a sentence of 3 months imprisonment for driving while disqualified, his Honour said:-
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" for the offence  of  driving  while disqualified imprisonment is the appropriate penalty save in exceptional circumstances none of which exist in this case. Such driving is a serious contempt of the Court and I am quite unable to say that a sentence of 3 months is manifestly excessive."


In that case the driving took place some 6 months after a 12-months disqualification from driving.

	In	Seears v McNulty	reported briefly in (1987) 5 MVR

495 the respondent was fined $500 for driving while disqualified; the appellant contended that this penalty was inadequate. The offence occurred some 3 months after the respondent had been disqualified from driving for 12 months. O'Leary CJ reviewed Daniels v Nichol (supra), Yunupingu v Holland (unreported, Nader J, 27 November 1984) and  Pryce v Foster  (1986)
38 NTR 23 and concluded (at p.24 of the judgment) that various dicta that "exceptional circumstances" must be shown to exist before a sentence of imprisonment is not imposed, should not be regarded as circumscribing a Magistrate's sentencing discretion. With respect, I do not agree; the ordinary punishment for this offence is a sentence of immediate imprisonment and that is a principle determined by this Court to which courts of summary jurisdiction are required to conform; see R v Knowles (1987) 45 SASR 14 at 17. His  Honour considered  that the proper approach was as set out in
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Smith v Tornev (supra) at pp.36-37, and that no error appeared in the exercise of the sentencing discretion in the case before him. I respectfully agree that offences should be treated on their individual merits, and that there is a danger of injustice if an individual is treated simply as one of a class of offenders; it remains, however, that for this offence,
as	Muirhead J	said	in	Smith v Torney general sanction is imprisonment.
 (supra), the


( 5)	In Pryce v Foster (supra)	the	respondent	was	fined
$300 for driving some 6 months after he had been disqualified from driving for 12 months. He had taken over the wheel after his spouse had had an accident. Rice J adopted the sentencing principles set out in Smith v Torney (supra), considered that no exceptional circumstances had been shown to exist in what was a deliberate  breach,  and  allowed  the  appeal against
leniency,	substituting	a	sentence	of imprisonment for the fine.
 1	month's

In addition to the authorities earlier cited, I note that in Coombe v Douris (1987) 5 MVR 442, King CJ said at p.443:-

"The offence of driving while under disqualification is a most serious offence, as is indicated by the maximum penalty of six months imprisonment ... Its seriousness consists in the defiance of the law which

it	manifests	and	in	the fact that it nullifies the
effect of		the		order	of	disqualification	which imposed	for	the		protection	of	the	public. effectiveness	of	orders	of	disqualification
 is The
depends upon observance of them by the persons disqualified  The ordinary punishment for driving under disqualification must be imprisonment .... In my opinion the circumstances would have to  be exceptional to justify a penalty other than an unsuspended sentence of imprisonment." (emphasis mine).



I respectfully agree with these observations.





The submissions on appeal - the 6 month sentence


The appellant's failure to comply with the good behaviour condition of his recognizance of 7 May 1987 fell to be dealt with under s.6(3)(e) of the Criminal Law (Conditional Release of Offenders) Act; it provides that he was liable to be imprisoned -

" for such term being a term not exceeding the [original] sentence [in this case, 6  months]   or [the court could] make any order ... which the court would, if he had then and there been sentenced for the offence of which he was originally charged [in this case unlawful use of a motor vehicle], be empowered to make." (emphasis mine).


Mr Brown submitted, by reference to the portion of the transcript of 15 March set out on pp.4-5 above, that the learned Magistrate had wrongly believed that he was required to reimpose the full sentence of 6 months imposed on 7 May
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1987. It is clear enough from the words emphasised on p.14 above that s.6(3){e) of the Criminal Law {Conditional Release of Offenders) Act did not require the original 6-month sentence to be reimposed on 15 March or, indeed, that any sentence of imprisonment be imposed. It  is possible to spell out an argument from the passage set out at pp.4-5, to support Mr Brown's submission. However, I do not think on balance that his Worship fell into that error; initially he was merely assessing the consequences which might flow if the 6-month sentence previously imposed were reimposed and later decided in his discretion to impose a sentence of that length.

Mr Brown submitted further that the passage set out at pp.4-5 showed that the Magistrate wrongly took into account remissions which might be earned on a sentence of 6 months imprisonment and framed his sentence accordingly. It is clear that remissions cannot be taken into account when determining the apposite sentence - see R v Yates (1985) VR
41 at pp.44-46 - but the passage does not support this submission.

Mr Brown also relied on Higgins v Goldfinch (1981) 26 SASR 364. The Full Court of the Supreme Court of South Australia there discussed the question of the conduct required to constitute a breach of a good behaviour condition in a recognizance; see especially pp.382-385, per
file_12.bin

 	file_13.bin










Legoe J. The mere fact that the conduct relied on was an offence against the law is not sufficient; the circumstances of the case must be examined. However, I consider that  it is clear that the offence of driving while disqualified committed by the appellant on 2 March 1988 was conduct which constituted a breach of his bond of 7 May 1987; driving while disqualified is a serious offence.

Mr Tavener referred to Gills (1986) 22 A Crim R 115. That case established that hindsight obtained from subsequent events (including subsequent convictions) may be used to determine that an offender is no longer suitable for probation. I accept Mr Tavener's submission  that  Gills shows that the sentencing Magistrate could take into account the subsequent behaviour of the appellant, including his convictions on 2 March 1988; however it is taken into account for the limited purposes stated. Further, Gill's case (supra) establishes that upon breach of probation the penalty imposed for the offence for which the probation was granted should in general be cumulative upon a sentence for any offence committed during probation, because to make such a sentence concurrent would normally be seen as awarding no penalty for the original offence. In considering  the penalty for breach of the bond the appellant was to be dealt with only for the 1987 offence of unlawful use; it is clear that no additional penalty was to be imposed because he had breached the terms of his bond by committing an offence
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during		the	12	month	period. that	the	learned	Magistrate matters.
 There is nothing to suggest fell	into	error	on	these


Mr Tavener submitted that the sentence of 6 months imprisonment was an effective sentence of 4 months, since 2 months of it were to be served concurrently with the sentence imposed on 2 March. That is correct. He submitted that this meant that the sentence could not be said to be manifestly excessive, since Gills (supra) established that a sentence for breach of bond should be wholly cumulative. I do not consider that Gills is authority for a proposition
expressed	in
 such
 absolute	terms;	see
 Logan; exp.
Attorney-General (Qld)
 (1986) 25 A Crim R 216
 at	218,	per
Demack J. In any event it does not follow that an effective (cumulative) sentence of 4 months is necessarily not manifestly excessive.




Conclusions


I do not consider that the Court of Summary Jurisdiction had power to backdate the sentence of 6 months to a date earlier  than  that  on  which  it  was imposed (15 March). On that date the appellant commenced his "custody under the sentence" in terms of s.405(1) of the Criminal Code. The circumstances of the case did not
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attract s.405(2) of the Criminal Code, and I do not consider that the reference in s.405(3) of the Code to "or any earlier day" expressly extends the sentencing power to a date prior to the actual date on which the (second) sentence was imposed. In the absence of any express statutory power to backdate a sentence, it takes effect from the date it is imposed; see R v Gilbert (1975) 1 WLR 1012 at 1014-1017 and s.405(1) of the Code.

In	terms		of	the		analysis	in	Johnston v Wilkinson (supra)	this	was	a	"run-of-the-mill"	case	so	far	as
concerned the "degree of defiance".	I sentence	of	2	months	imprisonment
 consider	that	the for	driving	while
disqualified is
 at	the
 top	of
 the
 range	of	currently

permissible
 sentencing,
 when
 the
 circumstances	of	the

particular offence and the appellant's youth and prior record are taken into account. I dismiss the appeal against that sentence.

I consider that the sentence of 6 months imprisonment for the breach of bond is manifestly excessive, in that it fails to give sufficient weight to the mitigating fact that
the appellant had observed the conditions of his bond for 10 of the 12 months for which it was to be in force. Even though the Legislative Assembly's intention clearly is that a person disqualified from holding a licence should comply with   that   order   for  its  whole  term  and  under  any
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circumstances, the length of time for which the order has been observed is a very relevant consideration on penalty. For example, in Kohlhagen v Bates (1987) 6 MVR 126 the appellant had driven 5 days before the end of a period of 9 months disqualification; a sentence of 6 weeks imprisonment was reduced to 2 weeks. Here the learned Magistrate in his reference to the bond being breached "within a few months" (see p.5) had undervalued the length of time (5/6 of the total period) for which its conditions had been observed.
Accordingly, the	sentence
 the appeal against that sentence is upheld and quashed.	Bearing	in	mind	the	youth	and
antecedents	of	the appellant and the totality principle, I

consider that the appropriate sentence now is one month's imprisonment, which should be served cumulatively upon the sentence of 2 months imprisonment imposed on 2 March 1988 for driving while disqualified.

Orders accordingly.





