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The applications before me are two more of a series of applications made by various creditors pursuant to s. 227


of the Northern Territory Companies Act, now s. 368 of the Northern Territory Companies Code arising from the failure of Dorcon Construction Company Pty Limited (Dorcon).	The applications are that the Court should validate various payments by Dorcon to the applicants.	Section 227 reads as follows:

"Any disposition of the property of the company, including things in action, and any transfer of shares or alteration in the status of the members of the company made after the commencement of the winding up by the Court is, unless the Court otherwise orders, void."


The rationale of the section has been variously explained, commencing with the remarks of Lord Cairns L.J. in Re Wiltshire Iron Company; Ex parte Pearson (1868) 3 Ch App 443 at 446 where His Lordship said:

"This is a wholesome and necessary provision, to prevent, during the period which must elapse before a petition can be heard, the improper alienation and dissipation of the property of a company in extremis.	But where a company actually trading, which it is the interest of every one to preserve, and ultimately to sell, as a going concern, is made the object of a winding-up petition, which may fail or may succeed, if it were to be supposed that transactions in the ordinary course of its current trade, bona fide entered into and completed, would be avoided, and would not, in the discretion given to the Court, be maintained, the result would be that the presentation of a petition, groundless or well-founded, would, ipso facto, paralyse the trade of the company, and great injury, without any counterbalance of advantage would be done to those interested in the assets of the company."
These remarks have been referred to and expanded in a number of cases. See e.g. Tellsa Furniture Pty Ltd (1985) 9 ACLR 869 at 873 and the cases there cited.


In Re Atlas Truck Service Pty Ltd (1974) 4 ACTR 19 at 21 Fox J. says:

"The object of the section is to hold matters in statu quo during the pendency of the petition, while at the same time permitting those transactions to take place which the court thinks should be sanctioned."


Later on the same page he says:


"	in general the sort of disposition by a company which is likely to be validated is one which was bona fide believed at the time to be in the best interests of the creditors."


Kearney J. in Blackwood Hodge (Australia) Pty Ltd and Ors v Doreen Constructions Pty Ltd (in liq.) (unrep.
19.12.86) refers to that passage and emphasizes the phrase "at the time".

This is also emphasised by the Full Court of the Federal Court in Jardio Holdings Pty Ltd v Doreen Constructions Pty Ltd (1984) 2 ACLC 575 at 581 where Their Honours say:

"Logically the merits of the application should be tested as at the date of entry into the transaction sought to be validated.	Subsequent events may be capable of throwing light on the position at an
earlier point of time, but that is a different matter.	If an applicant can make out a case for validation of a transaction upon the footing that, looked at as at the time of entry into the transaction, it was in the interests of the general body of creditors that the disposition of the company's property concerned should take place, sanction should not be denied because subsequent events prove wrong a judgment reasonably formed at the time that the transaction offered advantages or potential advantages to the general body of creditors."


In the same case Their Honours say at p. 579:


"Whilst s. 227 proceeds upon the footing that, prima facie, a company against which a petition is presented should be deprived of the power to dispose of its assets pending the final hearing of the petition, the section also recognises the possibility that there may be some transactions which occur in this period which, by reason of their potential to advantage the company and, thereby, the general body of creditors, should be sanctioned by the Court."


Later on the same page Their Honours say:


"It follows, in our opinion that the inquiry required bys. 227 is essentially a commercial or economic one, calling for a balancing of the anticipated net gains or losses from the transaction for which approval is sought."


The court's discretion is "an unfettered judicial discretion" per Starke J. in Re Selmar Pty Ltd (in liq.) (1978) VR 531 at 534 citing Re Steanes (Bournemouth) Ltd (1950) 1 All ER 21 at p. 25.
However the onus is on the applicant to show a reason why it would not be unjust to allow it to gain what might be, if assets are not available to fully satisfy all creditors, an advantage over other creditors to their detriment (per Nader J. in Pioneer Ashphalts Pty Ltd v Robert Southwell (unrep 6.3.86)).

Similarly in Re Clifton Place Garage Ltd (1970) Ch 447 at 492 Sachs L.J. said:

"In assessing what is just and fair, it is, inter alia, necessary to strike some balance upon looking at what is fair vis a vis the applicant as well as what is fair vis a vis the creditors of the relevant company."


However payment of a past debt made between presentation of Petition and liquidation will not normally be validated.	In Re Atlas Truck Service Pty Ltd (1974)
4 ACTR 19 at 23 Fox J. does not accept that should always be the case because of the breadth of discretion given to the court but he makes it clear that this could only be done in special circumstances.	His Honour says:

"Counsel for the liquidator submits that it is established by authority that a payment for a past debt, made between presentation of the petition and the liquidation, is not a transaction to which the court gives validity, and he cites Re Civil Service and General Store Ltd (1887) 57 LJ (Ch) 119, a decision of Chitty J, and Halsbury's Laws of England, 3rd ed, vol 6, p 629.	The same passage is repeated in vol 7 of the 4th ed, at p 698, and is as follows:	"The payment of debts will not be sanctioned.	A creditor who receives payment between the petition and the winding-up order will normally be compelled to refund, ..."	The decision
of Chitty J was analysed and distinguished by Wynn-Parry Jin	Re T W Construction Ltd (1954) 1
WLR 540 at 545; (1954) 1 All ER 744 at 748.	While
it is true to say that the fact that the payment in question was for a past debt was a central feature which led to refusal of an order validating it, there were also other considerations.	Plainly, if the cases are right when they refer to the width of the discretion, it would be wrong to conclude that in all circumstances in which a payment is for a past debt, validation must necessarily be refused. There is no such absolute proposition.		In a given case it might be for the benefit of creditors, as part of a larger scheme, that a particular debt be paid off, and indeed the payment of arrears of rent was sanctioned by Buckley Jin	Re A I Levy (Holdings) Ltd, supra.	It is nevertheless true, as a general proposition, that payment of a past debt, where there are no special circumstances, will not be validated; in general, it is the very type of transaction which the section is designed to nullify, or avoid."


In the light of these principles I examine the facts in the cases before me.

The applicant CIG seeks validation of the following payments made to it by Dorcon:

	Per Proceedings 420 of 1974 - payment of $2,525.05 being payment for welding equipment, hardware and related items but including a sum of $657.25 for gas.	A cheque for this amount was paid by Dorcon to CIG on 24 September 1982.


	Per Proceedings 609A of 1986 - payment of $1,727.47 made on or about 31 August 1982 for gases and welding consumables supplied from 30 May 1972 to

7 June 1982.
I enquired of counsel why two sets of proceedings had been necessary since both sets of proceedings relate to trading debts between CIG and Doreen.	The explanation seems to be that the state of Doreen's records were such that all transactions were not immediately discoverable.	CIG on its part, being faced with a claim for repayment of $2,525.05, may have been entitled to think that that was all the liquidator queried and not sought at that stage to have validated the additional $1,727.47.

The Petition to wind up Doreen was presented on 27 July 1982.	On 24 March 1983 Doreen was ordered to be wound up and the present liquidator was appointed and remains the liquidator.		Pursuant to s. 223(2) the winding up is deemed to have commenced on 27 July 1982 the date of the presentation of the Petition.

It is admitted that CIG continued to trade with Doreen after 27 July 1982 and until Doreen ceased trading towards the end of 1982.	CIG ceased trading with Doreen in September 1982 (Answer to Interrogatory 15) and affidavit of Rosenwax sworn 22 June 1988).

It is alleged by CIG but not admitted by the liquidator that CIG was not aware of the presentation of the Petition until shortly before Doreen ceased business.
Since, however, nothing is led to the contrary and since the liquidator has not sought to cross-examine the deponents to affidavits deposing to this fact, I accept that fact.
The following facts are agreed between the parties:


	CIG was the sole supplier in Darwin at the relevant times of industrial gases but not of other consumables.


	The goods purchased by Dorcon from CIG were used by Dorcon for the carrying out of income earning work.


	The items in Annexure A in the affidavit of Lea Rosenwax sworn 12 August 1986 in proceedings

No. 609A of 1986 which are not given a batch number relate to industrial gases.

In proceedings 420 of 1984 Mr Fahey deposes that of the items supplied the last 5 were sold and delivered after the date of the presentation of the Petition but before the date of the winding up order made on 24 March 1983.	The other items were sold and delivered before the date of the presentation of the Petition.

In proceedings 609A all items sold amounting to
$1,727.47 were sold before the date of the presentation of the Petition.	$716.43 of that account referred to industrial gases.

There are therefore 2 broad categories of items sold which, by another grouping, cut across the boundaries





of those sold before the presentation of the Petition and those sold after.	The first category is between gases and other items; and the relevance of this lies in the agreed facts that CIG was the sole supplier of industrial gases in Darwin.	That means on the material before me that Dorcon could not have continued its activities without that supply.

Although the evidence is sparse I think I can infer that at the times that the gases were purchased it was bona fide believed to be in the best interests of the creditors for Dorcon to continue trading and earning some income - although a glance at the large list of creditors supplied by the liquidator indicates the company was in the gravest of difficulties.

On the basis however of the remarks of Fox J. in Re Atlas Truck Service (supra) at p. 23, the onus being on Dorcon to make out a case for the favourable exercise of the discretion, it is difficult to find that there are any special circumstances to validate the past debt of $716.43 for gases supplied in June 1982 some weeks before the presentation of the Petition.	Accepting that the transaction was bona fide and that CIG did not know of the imminence of winding up procedures, those matters in themselves are not sufficient and no doubt applied to many other creditors.	As Fox J. says "in general it is the very type of transaction which the section is designed to nullify, or avoid."
CIG however, makes something of the fact that it supplied goods to Dorcon on terms that the purchase price of all goods purchased before 30 June 1982 would be paid for within 30 days following the date of the statement for the month in which the goods were purchased and the price of those purchased after 30 June 1982 would be paid for within
14 days after the date of the relevant monthly statement for the month in which the goods were purchased.	(See Answer to Interrogatory 11).	I note that the affidavit of Lea Rosenwax sworn 12 August 1982 seems to suggest a 14 day payment period for the Statement of 30 June 1982 (see paragraph 6) but the copy statement annexed would seem to expend payment to 31 July 1982 and in fact payment was made on or about 31 August 1982.	It is true that in the affidavit of Valda Weir the statement is made that "through August 1982" the terms of trade were that supply would be discontinued pending the payment of any monthly statements unpaid for more than 30 days but it does not seem that this threat was put into operation.	Nothing indicates that, at the date of supply in June, Dorcon was then trading with CIG under any terms different from what it had previously traded over several years.

In Pioneer Ashphalts Pty Ltd v Robert Southwell (unref 6.3.86) Nader J. says:

"The matter is in the court's discretion.	It is clear enough that a purpose of the legislation avoiding dispositions is to prevent one creditor being given an unfair advantage over others and to ensure that they all get a just share of the
available assets.	It follows that an applicant should be able to show a reason why it would not be unjust to allow it to gain what may, if assets are not available to fully satisfy all creditors, an advantage over other creditors to their detriment."


I am not therefore persuaded that CIG have discharged the onus of making out a case for the favourable exercise of the court's discretion so far as the payments for gas up to 30 June 1982.

A different situation applies so far as the payment of $657.25 delivered on or about 27 and 30 July 1982 and after the date of presentation of the petition.	Although that fact was not known to CIG it was of course known to Doreen and it became of some moment to ensure supplies of gas to continue trading.	Furthermore CIG had by then changed its policy which after June 1982 was that goods should be paid for within 14 days after the date of the relevant monthly statement.	See Answers to Interrogatories
11 and 15.	This was not directed specifically to Doreen - see Answer to Interrogatory 16 (b)(ii); and it does not seem that the policy was enforced to the letter.	See Answer to Interrogatory 14; but it was sufficient, I think, to indicate to Doreen that there was to be a significant tightening up of credit to customers of CIG.		With some hesitation I think that viewing the matter in a commercial sense (see Jardio Holdings Pty Ltd v Doreen Construction Company Pty Ltd (1984) ACLC 575 at 579) it was appropriate for Doreen to ensure that its supplies of gas were not
interrupted by failure to pay and that was a decision which could be seen, at the time and whatever subsequent events proved, to be in the broad range of creditors interests as a whole.

It follows from what I have already set forth that the other goods purchased from GIG and paid for by Dorcon on or about 31 August 1982 being a total of $1,727.47 should not be validated; nor should the "non-gas" items purchased before 27 July 1982 as set out in the affidavit of Darryl Fahey sworn in proceedings No. 420 of 1984.	They also fall in my view into the category of past debts.	(See Re Atlas Truck Service at p. 23).	But, again with some hesitation, I consider that a case is made out for validation of the purchases on 29 July 1982 and 30 July 1982.	These consist of a total price of $1,486.64.	Although there were other suppliers of these goods it was a matter of convenience that Dorcon should purchase them from GIG and it is conceded that such goods were used by Dorcon for the carrying out of income earning work.	I would not think that the question of convenience would always be the test but one has here a history of regular supply of such goods from GIG and as a pragmatic commercial decision at the time it was a transaction which again would have been seen as justifying the purchase and payment of such goods and as "offering some advantage or at least potential advantage to (Dorcon) and thereby its general body of creditors."	(Jardio Holdings Pty Ltd v Dorcon Construction Pty Ltd (supra) at p. 582.
The result is that so far as proceedings No. 420 of 1984 is concerned the order should be that the payment of a total of $1,486.64 + $657.25 = $2,143.89 was not void; and that payment of the balance of $381.16 was void.	As to
proceedings No. 609A of 1986 the payment of $1,727.47 was void.

