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COSTS - Multiple defendants - whether unsuccessful defendants or whether plaintiff should pay successful defendant's costs - "Bullock" order - "Sanderson" order - principles applicable - Police Administration Act 1984 (NT) SS.	162, 163(1),(3),(6)
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 596 of 1983

BETWEEN:
GARY MARK LACKERSTEEN
Plaintiff

AND:
MELVIN LAWRENCE JONES
First Defendant

AND:
KENNETH GRAEME SMITH
Second Defendant

AND:
THE NORTHERN TERRITORY OF AUSTRALIA
Third Defendant


CORAM:	ASCHE C.J.

DECISION ON COSTS
(Delivered on 15 November 1988)


In this case I gave judgment for the plaintiff against the first and second defendants for the torts of wrongful arrest, false imprisonment and assault and ordered those defendants to pay the plaintiff's costs of the action against them.	By his Statement of Claim the plaintiff alleged that the third defendant was vicariously liable for
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the torts of the first and second defendants.	I found that in committing those torts the first and second defendants were not acting in the course of or within the scope of their employment with the third defendant.	I dismissed the plaintiff's action against the third defendant.		I reserved the question of the third defendant's costs since it appeared that there would be argument as to whether or not a "Bullock" or "Sanderson" order should be made i.e., either that the plaintiff pay the costs of the third defendant with a consequent order that the costs to be paid by the first and second defendants to the plaintiff include the costs which the plaintiff must pay to the third defendant (a "Bullock" order - see Bullock v London General Omnibus
Company & Ors (1907) 1 K.B. 264) or the more direct route whereby the first and second defendants be ordered to pay the costs of the third d fendant (a "Sanderson" order - see Sanderson v Blyth Theatre Company (1903) 2 K.B. 533).	The latter form of order was described by Williams J. in Johnson's Tyne Foundry Pty Ltd v Maffra Corporation (1948)
77 C.L.R. 544 at 572 as "the modern form of order".


Submissions have now been put to me on those questions.	The plaintiff submits that either a "Bullock" or "Sanderson" order be made.	Counsel for the first and second defendants argues that neither course is appropriate and the proper order is simply that the plaintiff pay the costs of the third defendant.	Counsel for the third defendant has announced that on behalf of his client he takes no part in the argument.
The defence of the third defendant was a denial that it was vicariously liable for the torts of the first and second defendants coupled with a denial of the plaintiff's allegations as to those torts.	During the trial, however, and despite its denial of those allegations the thi.rd defendant took no part in the issues between the plaintiff and the first and second defendants; contenting itself with a submission at the end of the evidence, that if the plaintiff's allegations were proved, they established that the first and second defendants were not acting within the scope of or in the course of their employment with the third defendant; which submission succeeded.		However the third defendant had also involved itself to this extent, that it had served on both the first and second defendants notices claiming indemnity or contribution from them in respect of any sum''which -the plaintiff might recover against it.

Mr McDonald for the plaintiff refers me to 0.63.03, the general rule that

"Subject to these Rules and any other law in force in the Territory, the costs of a proceeding are in the discretion of the Court."


That is of course no more than a restatement of the long recognised rule that the Court has an absolute and unfettered discretion to award or not to award costs; albeit a discretion which must be exercised judicially.	See


	4


Donald Campbell & Co Ltd v Pollak (1927) A.C. 732 per Viscount Cave L.J. at 811: Jones v McKie & Mersey Docks & Harbour Board (1964) 2 All E.R. 842.

Mr McDonald then submitted that I should find the plaintiff had acted reasonably in joining all defendants. That I think is the threshold test before the Court can decide whether to make a "Bullock" or "Sanderson" order.
See Besterman v British Motor Cab Company Limited (1914) 3
K.B. 181: Altamura v Victorian Railways Commissioners (1974)
V.R. 33.


Mr Withnall for the first and second defendants submitted that it was not reasonable for the plaintiff to join the third defendant.	He submitted that if the plaintiff's .tase w1;s substantially accepted, - as it was, - then plainly the first and second defendants were acting outside the scope of their employment.	To join the third defendant was therefore not reasonable because that course involved an acceptance that the plaintiff's case was not as he made out.	To succeed against the third defendant the plaintiff would necessarily have to be disbelieved on the more serious allegations, and the court would be taking some different view of the evidence; involving the commission of torts by the first and second defendants, but on some honest but mistaken view of the situatio , or some excess of their authority which nevertheless remained within the scope of their employment.	Mr Withnall argued that that would be a contradiction of the plaintiff's case as put to the Court.
I reject that submission.	The plaintiff and those advising him were faced with a situation not unusual in cases of vicarious liability, that there was a possibility that a master may escape liability by proving that his servant acted outside his authority.		That would depend on the facts as ultimately found by the Court.	It is not unreasonable in those circumstances to allow for contingencies in which the plaintiff might still succeed even if his version were not fully accepted, or accepted but with different consequences.

The present case seems a good illustration of this; particularly because several torts were alleged.	The plaintiff's advisers could well have contemplated that, if certain matters were not proved by the plaintiff, but others were,.-t:he actions of the first and second defendants could still be held tortious but within the apparent scope of their authority.	A further real possibility was a finding that the first and second defendants were initially	cting within the scope of their employment but later exceeded it. For example the tort of wrongful arrest may have been within the scope of employment while that of trespass to the person was not.	I do not need to examine further the various permutations.

Mr Withnall, however, argues that, even if I find that the plaintiff acted reasonably, that is not the end of the matter.	He submits that this case does not fall into
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the category of cases in which a "Bullock" or "Sanderson" order can be made.	He submits that such orders can be made only where the causes of action against separate defendants are interconnected.		He argues that the causes of action here are not so.	The causes of action against the first and second defendants are the torts already mentioned.	The cause of action against the third defendant is vicarious liability.

One answer to this argument is that the cause of action is the same against the master as against the servant since the liability of the master depends on the servant's tort being imputed to him.	(See Fleming - 6th Edn. -
p. 340).	The same tort is proved in either case, the additional factor being whether the servant was acting in tbe course of his employment with the master.	Even if that made it a separate cause of action it could only be as an extension of.the cause of action against the servant; and therefore plainly connected with or dependent on it.	I think that in itself is a sufficient answer for the present case, but I would add that the cases cited by Mr Withnall are distinguishable on their facts.

Mr Withnall relies on Mulready v J.H. & W. Bell Ltd (1953) 2 All E.R. 215.	In that case the first defendants contracted with the second defendants to carry out wcrk in the construction of the second defendants' factory and made an agreement with a sub-contractor to do part of the work.
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The plaintiff, a labourer employed by the sub-contractor was injured at the work and sued the first defendants for breach of statutory duty, being breaches of the Building Regulations; and he sued the second defendant for breach of statutory duty, being breaches of the Factories Act.	He succeeded against the first defendant but failed against the second because it was held that the premises were not a "factory" within the meaning of the latter Act.	The trial judge made a "Bullock" order in respect of costs.		The Court
o.f Appeal set aside that order.	Lord Goddard C.J. delivering the judgment of the Court said at p. 219:

"It is to be noticed that the cause of action alleged by the plaintiff against the second defendants is entirely independent of his claim against the first defendants.	As against the second defendants, his cause of action was based on the Factories Act, 1937, s. 26, alleging that those defendants had failed to provide and maintain safe means of access and failed to provide any or suitable means by fencing or otherwise to ensure the safety of the plaintiff at his place of work.
That cause of action was based on the assumption that the second defendants were the occupiers of a factory and failed because the factory had not yet been completed.	The cause of action against the first defendants was based entirely on a breach of the building regulations, and there it was quite immaterial whether the work was being done on a factory or any other building.
A Bullock order is appropriate where a plaintiff is in doubt as to which of two persons is responsible for the act or acts of nepligence which caused his injury, the most common instance being, of course, where a third person is injured in a collision between two vehicles and whEre the accident is, therefore, caused by the negligence of one or the other, or both.	It does nc-t appear to us that it is an appropriate order to make where a plaintiff is alleging perfectly indepEndent causes of action against two defendants where the breaches of duty alleged are in no way connected the one with the other."
In Donovan v Cammell Laird & Co. and Others (1949) 2 All E.R. 82 Devlin J. (as he then was) refused to make a "Bullock" order in circumstances where the plaintiff had sustained injury at work and-sued the first defendants (his employers) for failing to provide a safe system or place of
work.	He sued also the second defendants (who were the occupiers of the premises on which he was working) and the third defendants (who were in control of the ship in which he was working).	As to both the second ancl third defendants he alleged breaches of the Shipbuilding Regulations; and as to the second defendant he also alleged breaches of the Factories Act.	He succeeded only against the first defendant.	On an application for a "Bullock" order His Honour said:

"I	do not think merely because the plaintiff has acted very reasonably in the light of the authorities in joining the second and third defendants I can, therefore, say that, since in my judgment, I have taken a different view of the law, the first defendant ought to be made to pay for that.... I think the true position here is simply that, if my judgment is right, the plaintiff took a wrong view of the regulations, and acting - very properly, of course - but acting on that wrong view he joined the second and third C£fendants.		It is extremely unfortunate that the plaintiff should have to bear the costs, but that is a misfortune which may fall on any member of the public when the court is concerned with construjng obscure regulations.		I do not think, ir applying	he principle which was set out in Hartwell v Grayson Rolle & Clover Docks Co. and Hor,, v A. & R. Brown, and exercising my discretion in accordance with the judgments in those cases, I can fairly say it would be reasonable to penalise the first defendants by making them bear the costs of the second and third defendants.	I think I would be only yielding to my natural sympathies in acting on the ground that where costs have been unfortunately thrown away owing to the obscurity in public legislation the first defendants should bear thE' burden."
In Neilson v Costales (1939) S.A.S.R. 147 the plaintiff brought an action for negligence against the driver of a motor vehicle and his wife, alleging that the wife was the owner and that the vehicle was driven by the husband as the agent of the wife.	He succeeded against the husband but did not establish ownership or agency as against the wife. Richards J. refused a "Bullock" order.	At page
149 he refers to that part of the headnote in Besterman v British Motor Cab Co Ltd (1914) 3 K.B. 181 which states that "it is a question in all cases whether it was a reasonable and proper course for the plaintiff to join both the defendants in the action" and then says:-

"Taken literally, that note covers the present case, for it cannot be said that it was not reasonable and proper for the plaintiff to join Mrs Costales as a defendant; there was very good ground for suspecting that Costales was acting as his wife's agent when driving the truck.	But the Court was dealing with a case in which there were alternative claims, and the test adopted by Vaughan Williams L.J., at p. 185, was that stated by
Cozens-Hardy L.J. in Bullock's case, adopting what was said by Romer L.J. in Sanderson's case; and he pointed out, at p. 187, that what made it reasonable for the plaintiff to join both defendants in the action was that 'there were two people who upon the face of the transaction might, either of them, have been guilty'; and later, in stating the proper course for a plaintiff to adopt, he referred to 'a state of uncertainty as to which of the two is the rea11y guilty one.•· There is nothing in the judgment of the other Lords Justices to lead to the conclusion that cases other than such as those to which ref._,rence has already been made were in contemplation."


I think the first case of Hulready v BelJ (supra) can be distinguished from the facts here.	The point made by


the Court of Appeal was that the causes of action were "entirely independent" and "in no way connected the one with the other".	That is plain from the fact that the plaintiff was alleging breaches of the Building Regulations against the one and breaches of the Factories Act, against the other.	But it cannot be said of the present case that the causes of action were independent or unconnected.	Indeed the situation is to the contrary since the plaintiff could not even reach the third defend8nt without first proving the torts of the first and second defendants.	The road to liability lay along the same route - but a little further along. The case against the third defendant was clearly connected with the case against the first and second defendants.	The third defendant itself recognised that by its contribution notice which relied, inter alia, on
s. 163(6) of the Police Administration Act which provides that where the Crown pays money by way of damages or costs in respect of a tort committed by a member the Crown may recover contribution in respect of such payment.

The case of Donovan v Gammell Laird & Co. & Ors (supra) is also distinguishable.	There Devlin J. proceeded on the basis that the plaintiff "took a wrong view of the regulations" i.e. that he made a mistake in law and that the second and third defendants therefore should not and indeed
could not properly have been 'oined.	This was therefore not a case in which the causes of action were dependent or connected, because His Honour's conclusions were that there
could not be a cause of action at all against the second and third defendants.	The plaintiff could not approach them through any road.


The case of Neilson v Costalos (supra) is to my mind distinguishable on the facts.	The husband denied negligence.	That was the sum total of his defence.	The wife denied the negligence of the husband but raised separate defences denying that the husband was her agent and denying that she was the owner of the vehicle.	Richards J. took the view that those separate defences were not in issue between the plaintiff and the husband.	Therefore it could not be said that the costs of those defences were incurred in any issue between the plaintiff and the husband.
Therefore he refused to make a Bullock order.	That was, if I may say so with respect, a little harsh because the husband had apparently registered the vehicles in his wife's name (see p. 150) so that it was his o,m action which one would think made it reasonable and proper for the plaintiff to proceed against husband and wife.	However, appreciating the distinction His Honour made, it does not apply to this case where the third defendant had admitted that the first and second defendants w, re members of the Northern Territory Police Force and s. 163(1) of the Police Administration Act provided that subject to sub-s. (3) the Crown was liable in respect of torts commit:ed by members of the Police Force in the performance or purp::irted performance of their duties.
The third defendant in its defence denied vicarious
liability and denied the allegation of tort against the first and second defendants.	That raised the issue, also raised by the reliance of the first and second defendants on
s. 162 of the Act as to whether they were acting in performance of purported performance of their duties and the case against the third defendant became dependent on and connected with the case against the first and second defendants.

However, it would in my view nevertheless have been open to the learned judge in Neilson v Costales (supra) to make a "Bullock" order and with respect I think he unnecessarily restricted his discretion.	His Honour felt that because there were "alternative Claims" (by which I take him to mean claims based on different causes of action rather than claims based on the same cause of action against different defendants) a "Bullock" order was not appropriate.

In Altamura v Victorian Railways Commissioners (1974) V.R. 33 the plaintiff claimed damages for personal injuries against three defendants.	The defendants were the Victorian Railways Commissioners as occupiers of the property in which he was working at the time of the accident, a defendant D.A. Constructions Pty Ltd which was the head contractor for the Victorian Railways Commissioners who were carrying out the work and the plaintiff's employer who was a sub-con:ractor with D.A. Constructions.
file_5.bin







The verdict of the jury exonerated the plaintiff's employer but held both other defendants liable.	The plaintiff sought an order that the unsuccessful defendants
-pay the costs of the successful defendant and His Honour Kaye J. acceded to this.	His Honour held that the action of the plaintiff in joining the ultimately successful defendant was reasonable.	He then dealt with the argument that the orders sought by the plaintiff should not be made where the causes of action against the several defendants ,,ere different.	His Honour rejected the submission that
Donovan v Gammell Laird (supra) was authority for that proposition, pointing out that the basis of that decision was that the cause of action against the successful defendants had failed in limine.	His Honour after referring to Mulready v J.H. & W. Bell Ltd (supra),-said at p. 37:-

"I am of opinion that the breaches of duty alleged against each defendant were not unconnected.
Although they arose out of different relationships, the duty owed by each defendant and the plaintiff was to exercise reasonable care for his safety.
The breach by each defendant of that duty arose out of the same factual situation.	The cause of action alleged against the defendants was constituted by the same duty - and the breaches arose out of the san-e factual situation; see Letan* v Cooper (1965)
1 Q.B. 232 at pp. 239-40 and 242- .	Furthermore it is not to the point that the measure of the duty varied between the defendants."


In the present case the torts alleged against all defendants ,ere not unconnected and arose out of the same factual siti.:ation, insofar as two defendants employed by a third committed acts for which the third might be held liable.
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The proposition that a "Bullock" order can be made only when the cause of action is the same against the defendants cannot in any event be supported in view of the High Court decision in Gould & Anor v Vaggelas & Ors (1984) 56 A.L.R. 31.	That was a case where certain defendants by counterclaim sought damages for deceit against one party and for negligence against another.	They succeeded on the action for deceit but failed on the action for negligence.
The trial judge made a "Bullock" order whereby the party in deceit was ordered to pay the costs of the successful party in the counterclaim for negligence.	His order was set aside by the Queensland Full Court but restored by the High Court.

In that case His Honour Wilson J. (with whom Murphy
J. agreed) considered that the test ·in making a "Bullock" order was whether the costs in question had been reasonable and properly incurred by the plaintiff (p. 54). Gibbs C.J., however, at pp. 41-42 adopted the views of Blackburn C.J. in Steppke v National Capital Development Commission (1978) 21
	23 at 30-31 that



"there is a condition for the making of a Bullock order,in addition to the question whether the suing of the successful defendant was reasonable, namely that the conduct of the unsuccessful defendant has been such as to make it fair to impose some liabilitv on it for the costs of the successful defendant."


Brenna:1 J. adopted a SOil'ewhat stricter test at p. 64 namely that,
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"A judicial discretion can be exercised to make a Bullock order against an unsuccessful defendant only if the conduct of the unsuccessful defendant in relation to the plaintiff's claim against him showed that the joinder of the successful defendant was reasonable and proper to ensure recovery of the damages sought."



In Johnston's Tyne Foundry v Maffra Corporation (1948) 77 C.L.R. 422 at 572 Williams J. adopted the test in Bong & Anor v A. & R. Brown Ltd & Anor (1948) 1 K.B. 515 which he etated as being that it was a matter of discretion whether such an order should be made and the fact that it was reasonable for the plaintiff to join the successful defendant when the action started does not entitle the
plaintiff to such an order if in the opinion of the judge it is not reasonable that the unsuccessful defendant should be penalized by having to pay two sets of costs.

From those cases therefore the following principles seem to be established before a judge can make a "Bullock" or "Sanderson" order.

	It must be seen to have been reasonable and proper for the plaintiff to have sued the successful defendant.


	The causes of action against two or more defendants need not be the same but they must be substantially connected or dependent the one on the other.
	While it is essential to find that the plaintiff has acted reasonably and properly that alone is not sufficient.	The court must find something in the conduct of the unsuccessful defendant which makes it a proper exercise of discretion.


	Finally, in considering whether to make such an order, the Court shou]d, in the exercise of its discretion balance overall two considerations of policy:- the first, that an unnecessary multiplicity of actions should not be forced on litigants, so that a plaintiff who acts reasonably in joining two or more defendants should not be penalised or lose the fruits of:his victory in costs on the basis that he should have either elected or taken separate actions; the second, that an unsuccessful defendant should not have to pay more than one set of costs merely because he is unsuccessful.




In this case the first and second defendants admitted in the pleadings that they were servants of the Crown.	They denied all allegations relating to the torts alleged.		They took a defence under s. 162 of the Police Administration Act which, had it been successful, would have


protected them as servants of the Crown for acts done in pursuance of the Statute and thereby they relied on their office as members of the Police Force and put in issue that their acts were done as servants of the Crown.	They served notices of contribution against the third defendant.	The conduct of their case was based on the proposition that their acts were not tortious and were done as part of their duties as police officers and that they acted correctly and in no way improperly within the ambit of their duties.
Hence the conduct of their case inevitably involved the third defendant; for the arrest and detention of the plaintiff and any physical restraint of him, and even on the facts admitted by the defendants, must inevitably have been tortious if done by a private individual and could only be justified as an exercise of Police power under the authority of the third defendant.	Furthermore the issues raised by the Statement of Claim and the Defences pointed to a middle way as a real possibility, namely that torts had been co1IID1itted by the first and second defendants for which the third defendant was vicariously liable.	Had such a position been reached the first and second defendants would, through their notices of contribution, have claimed against the third defendant.	Whether they would have been successful is not to the point.		The point is that the first and second defendants thereby again involved the third defendant.

I find that the plaintiff's costs against the third defendant were reasonably and properly incurred and in all
. '
. '.

the circumstances it appears to me that a "Bullock" or "Sanderson" order should be made and the most convenient course would be the latter.

I order that the first and second defendants pay the costs of the third defendant to be taxed in default of agreement.

Further on the question of costs overall I certify that the proceedings were proper for the engagement of senior counsel.

