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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. JA120 of 1997



		BETWEEN:


		BARRY BASHIR SHAH
			Appellant

		AND:

		ROBIN LAURENCE TRENERRY
			Respondent


CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 4 March 1998)

	Appeal pursuant to s163 of the Justices Act 1928 (NT) against conviction.  Although he was convicted upon his pleas of guilty before the Court of Summary Jurisdiction sitting at Darwin, the appellant contends that he was badly advised by counsel who appeared for him, maintains that he was not guilty and seeks to have this Court quash the convictions.  Eight complaints were made by the respondent alleging that on 9 August 1996 the appellant was in possession of unregistered firearms, each of which were particularised, contrary to s51 of the Firearms Act 1992 (NT).  A further complaint was made that on the same day the respondent, being in possession of firearms, did not do what was reasonably necessary to keep them secure from loss or theft, contrary to s57 of the Act. 

	When the matter came before the Court, the appellant was asked to plead to three only of the charges relating to the unregistered firearms, being a miniature replica cannon, a Rossi revolver and a Sterm Ruger revolver, together with that of failing to secure other firearms.  The transcript shows that in respect of the charges relating to the unregistered firearms, he simply entered pleas of guilty to each.  As to the charge of failing to secure, the transcript discloses the following exchange:

“THE DEFENDANT:	Could I ask you what that pertains to, that particular charge?

THE PROSECUTOR:	Two shotguns in a Suzuki.

THE DEFENDANT:	I thought that was dropped.  Actually they weren’t shotguns.  It was two – they were two rifles.

THE PROSECUTOR:	The rifles in a Suzuki yes.

THE DEFENDANT:	Yes.

THE PROSECUTOR:	Yes.  So that’s the allegation in respect of that charge.  

THE DEFENDANT:	Okay.  Yes, I plead guilty, your Honour.”


	The appellant’s counsel was present.  No proceedings were taken in respect of the other five complaints regarding unregistered firearms.  The appellant, appearing in person in this Court, says that he wanted to contest all charges but could not afford to do so, and was not eligible for legal aid assistance.  

	He further says that the charges in relation to the unregistered firearms should not have been brought, as there was an amnesty in place at the relevant time which protected him from prosecution.  He says he entered the guilty pleas upon advice from his counsel, which advice, he says, was wrong.  He also now says that the facts as to the failure to secure the firearms did not support the charge.  He says that he understood that the complainant did not intend to proceed with that charge, as his response recorded in the transcript shows, and that immediately before he entered his guilty plea, he spoke to his counsel who indicated that he should do so.  He asserts that he did so unwillingly.  There is, I think, a degree of inconsistency in the appellant’s submissions.  On the one hand, he says he pleaded guilty because he could not afford to defend the charges, and on the other, that he pleaded guilty because of his counsel’s poor advice.  

	He brings to this Court, in person, the matters which he says he wished to raise by way of defence in the Court below, and asks this Court to quash the convictions.  I received a number of documents upon which the appellant based his claim that he was protected by the amnesty.  As to the failure to secure the firearms in the Suzuki, he relied upon the facts as put before his Worship.  I also received from the respondent an affidavit sworn by counsel for the complainant going to the discussions between himself and counsel for the appellant leading to the disposal of the proceedings by way of plea of guilty to some charges, and the effective withdrawal of the others.  All of that material was received subject to a ruling as to its admissibility.  

	In R v Forde [1923] 2 KB 400 at 403, Avory J. said that a plea of guilty having been recorded the Court of Appeal could:

“… only entertain an appeal against conviction if it appears

(1)	that the appellant did not appreciate the nature of the charge or did not intend to admit he was guilty of it, or 

(2)	that upon the admitted facts he could not in law have been convicted of the offence charged.”  


	In Gower v Ross [1959] SASR 278 at 282 Reed J., applying that test, said that:

“Where to all appearances, a person possessed of normal faculties has heard a charge read and then admits the truth of it by pleading guilty, there must at least be a strong presumption that he has heard and understood the charge, knows what he is being charged with, and intends to admit it.”  


	The appellant in that case was an apprentice aged 19 who deposed that he was not represented by counsel at the hearing and nor did he seek legal advice.  Here, the appellant was represented when the pleas were entered, and there is no reason for me to think that he was not possessed of normal faculties.

	The tests formulated in R v Forde were adopted in the Full Court of the Supreme Court of Victoria in R v Stewart [1960] VR 106, where reference is also made to R v Rhodes (1914) 11 C.A.R. 33 which, it was said, made it clear that the court must be satisfied that there really has been a mistake, one that led the accused to plead guilty.  The mistake, in the words of Hudson J. at p111, must be “real and genuine” and led the appellant “into taking the course he did.”  The test was also adopted by von Doussa J. in Caruso (1988) 37 A Crim R 1 at p26, and affirmed by Kirby P in Liberti (1991) 55 A Crim R 120 at 121.

	As to the charges regarding the unregistered firearms, the admitted facts put forward by the prosecutor were that on 9 August 1996 the police searched the appellant’s premises and found them there.  He admitted to police they were unregistered and there were averments on the complaint that at the specified time the firearms were not registered, such an averment being evidence of the fact so averred (Firearms Act 1992 s84).

	Counsel for the appellant had clearly taken instructions from the appellant and in his address pointed to his client’s extensive, detailed and significant relationship with firearms.  As to the two revolvers, it was put that they were family heirlooms received over 30 years previously when, it was submitted, registration was not required.  Nothing was then said as to why the appellant had not registered the replica cannon.  His counsel had considered the effect of the amnesty and said that had the appellant taken the firearms to the police for registration, he would not have been charged for having them in his possession whilst unregistered.

	The appellant does not say that he did not appreciate the nature of the charge, nor that he did not intend to admit that he was guilty.  What he says is that he entered the plea of guilty because he could not afford to defend the charges.  No argument was put that on the admitted facts he could not have been convicted.  What he now says is that his counsel gave him bad advice and I have already noted the inconsistency.  What he seeks to achieve before this Court, unrepresented, is what he says he wished to have achieved in the lower Court, but could not afford when represented.  The admitted facts clearly could lead to a conviction.

	There is, however, the material tendered by him as evidence.  Should the Court receive it?  No evidence shall be received on the hearing of an appeal other than that provided for in s176, which does not assist, or as received under s176A.  It is first necessary for the Court to decide whether the evidence, if received, would not afford a ground for allowing the appeal.  If that hurdle is cleared, then the section sets further obstacles to admissibility.

	At the time the police found the firearms, 9 August 1996, the Firearms Act 1992 was in operation.  It contained a provision (s4(6)(b)) that the Commissioner of Police may by notice in writing declare that such provisions of the Act as the Commissioner thinks fit, and specified in the notice, do not apply or apply in accordance with such conditions as are specified in the notice in relation to firearms amnesties generally, or period specified in the notice as amnesty periods, and accordingly, those provisions do not apply or apply subject to those conditions.  The material upon which the appellant relies does not contain the declaration or any copy of the declaration made by the Commissioner pursuant to the statute.  There are extracts from other sources, newspaper publications, letters from senior police officers to others and sundry publications probably put out by the police, none of which are strictly admissible.  However, counsel for the respondent took no objection on that ground.  The material is consistent in affirming that there was an amnesty and that it was in force on 9 August 1996.  Where it fails to assist the appellant is that the terms of the amnesty are directed to people who hand in unregistered firearms to police, or who notify police of the whereabouts of unregistered firearms so as the police can collect them.  Neither of those conditions applied in the appellant’s case.  It appears that the amnesty originally the subject of the Commissioner’s declaration in the Territory was later extended in conjunction with the National Firearms Amnesty, which covered a somewhat broader field and was associated with a compensation scheme.  Nothing in those arrangements assists the appellant.  I am satisfied that the material, if treated as evidence and received as such, would not afford a ground for allowing the appeal in relation to the convictions for possession of unregistered firearms.

	As to the charge relating to the failure to secure firearms, the appellant has not shown that he made a relevant mistake.  As the transcript discloses, he said that he thought the charge had been dropped, but did not pursue that matter.  He personally queried the prosecutor as to what the charge was about and corrected him as to the particulars.  He may well have been mistaken as to the charge being dropped, but he was not mistaken in relation to the nature of the charge, nor is there anything to suggest that he did not intend to admit that he was guilty of it.  Again, his counsel had obviously taken detailed instructions about that matter, being able to inform the Court of additional circumstances surrounding the offence, and saying that the appellant took responsibility for what happened to bring the charge about.  The appellant was present.  He did not demur then as he seeks to do now.  The forensic strategy before his Worship, as disclosed on the whole of the transcript of the proceedings, was to minimise the applicant’s culpability and avoid an order being made whereby all or any of the unregistered firearms might be forfeited.  In that he was successful.  

	The facts admitted were short and to the point:

THE PROSECUTOR:	“Your Worship there were also found firearms which were unsecured … they were found outside the defendant’s house in an open Suzuki 4 wheel drive”.

	The appellant’s counsel informed the Court that the rifles had been left out by the appellant’s sons; they and another young lad had been out pig shooting the previous night and had come back at about 4am and left the rifles where they were found. 

	Issues such as intent, possession and what was reasonably necessary to keep them secure, were not canvassed.  Some of these matters are considered in He Kaw Teh v The Queen (1984-85) 157 CLR 523 and Yeates v Hoare [1981] VR 1034.

	Given the paucity of admitted facts and the course I propose to adopt, it is undesirable that I should express any opinion on them.

	At the time that he entered his plea of guilty to that charge, the accused, for reasons best known to himself, accepted the responsibility for what his sons had done.  That is what his counsel told the Court.  For whatever reason, he changed his mind afterwards.  It is open to this Court to quash the conviction on the ground that the admitted facts do not make out the charge, but it does not seem to me that the interests of justice will be served by leaving it at that.  The perfunctory recitation of facts by the prosecutor may or may not disclose the whole of the evidence available to support the charge and nor has there been any opportunity to test the appellant’s explanation made to that court in so far as it may be relevant.  I am reluctant to see this matter involve any further costs and inconvenience, but I am troubled that the applicant may have entered the plea of guilty for reasons which, while not going to his appreciation of the nature of the charge, may have influenced his intention to admit that he was guilty, and because in light of the facts disclosed to that Court, there may have been an injustice arising from his conviction.  In those circumstances that conviction is quashed and the case remitted for further hearing before the Court of Summary Jurisdiction. 
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