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IN THE COURT OF CRIMINAL APPEAL OF THE NORTHERN TERRITORY
OF AUSTRALIA
CA No.3 of 1987
 



ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA
No. sec 463 of 1986 BETWEEN:
JOHN PAUL BAUMER
Appellant

AND:
THE QUEEN
 


Respondent



CORAM: O'LEARY CJ, MAURICE J and MUIRHEAD AJ.



REASONS FOR JUDGMENT
(delivered 3 July 1987)

0'LEARY C.J.:	This is an application for leave to appeal against a sentence imposed on the appellant by Asche
	on 26 February last.	On that day, the appellant pleaded guilty of an offence commonly referred to as culpable driving causing grievous harm.	It is an offence provided for by s.154 of the Criminal Code which is as follows:


154	DANGEROUS ACTS OR OMISSIONS
	Any person who does or makes any act or omission that causes serious danger, actual or potential, to the lives, health or safety of the public or to any member of it in circumstances where an ordinary person similarly circumstanced
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would have clearly foreseen such danger and not have done or made that act or omission is guilty of a crime and is liable to imprisonment for 5 years.

	If he thereby causes grievous harm to any person he is liable to imprisonment for 7 years.


	If he thereby causes death to any person he is liable to imprisonment for 10 years.


	If at the time of doing or making such act or omission he is under the influence of an intoxicating substance he is liable to further imprisonment for 4 years."



The facts and circumstances surrounding the offence have been fully set out by Muirhead A.J., and there is no occasion for me to repeat them here.	On any score, it was a most serious offence and, as Maurice J. notes, one that called for a sentence at or near the top of the range of penalties provided for by the section.		The maximum penalty is imprisonment  for 11 years.	As well, the appellant is liable, under s.390(9) of the Code, to have his driver's licence cancelled or suspended or to be prohibited from holding or obtaining a driver's licence for such period as the court thinks fit.	In the result, Asche J. sentenced the appellant to imprisonment for a term of 8 years, he fixed a non-parole period of 4 years and made an order prohibiting him from obtaining or holding a driver's licence for a  period of 20 years.	The appellant now seeks leave to appeal
against that sentence and the period of disqualification on the ground that both are manifestly excessive in all the circumstances of the case.


The principal question raised by the appeal is the construction to be given to sub-section (4) of s.154 of the Code, and, in particular, how that sub-section is to be taken into account in sentencing a person for an offence under the section.

Prior to the coming into force of the Criminal Code, the offences of culpable driving causing grievous bodily harm or death were provided for by s.16A of the Criminal Law Consolidation Act.	The maximum penalty for these offences as fixed by the section was imprisonment for
7 years or a fine of $500 or both.	The section was directed specifically to driving offences, and drew no distinction between the case where the culpable driving caused death and the case where it caused grievous bodily harm; nor did it contain any provision for the case where the offender was, at the time, under the influence of an intoxicating substance.

By way of contrast, however, s.154 of the Criminal Code is not confined to driving offences.	It embraces all cases (whether driving or other kinds of cases) in which a
person does an act or makes an omission that causes serious danger, actual or potential, to the lives, health or safety of the public or to any member of it in circumstances where an ordinary person similarly circumstanced  would have clearly foreseen such danger and not have done that act or made that omission.	The maximum penalty for that offence as fixed by sub-section (1) of the section is imprisonment for
5 years, but that penalty is increased to imprisonment for 7
years if the act or omission causes grievous harm (sub- section ( 2)  ) r	and to 10 years if it causes death (sub- section (  3)  )•		Sub-section 4 of the section, however, provides that if at the time of doing the act or making the omission the offender is under the influence of an intoxicating substance he is liable to further imprisonment for 4 years.	The question before us, therefore, is how is that sub-section to be taken into account in sentencing a person for an offence under the section, and, in particular, whether it "merely reflects universally established judicial practice" in sentencing for the kinds of offences covered by the section, as Maurice J. considers it does, or whether it involves a radical departure from previous sentencing practice, as Muirhead A.J. suggests.

In my opinion, sub-section (4) of s.154 represents a deliberate and radical departure by the legislature from the previous legislation dealing with offences of the kind
covered by the section, including, as I have said, driving offences.	With the greatest respect, I cannot agree with Maurice J. that s.154(4) "merely reflects universally established  judicial practice", or that "(f)or the most part, it reflects the existing law and ... ought to be seen in this light, not as a prescription for some radical departure from past sentencing practice."	Whatever weight may have been given under the previous legislation to the fact that an offender was under the influence of an intoxicating substance at the time of the offence, and whatever weight may be given to that fact under other legislation elsewhere, in my opinion, the clear legislative intention as expressed in s.154(4) of the Code is that, not only must that fact be taken into account as an aggravating circumstance of the offence, but as an aggravating circumstance rendering the offender liable to a specific further substantial penalty in addition to any other penalty to which he is liable under the section. In my opinion, therefore, the fact that an offender was under the influence of an intoxicating substance at the time of the offence is a factor to which a sentencing authority must give separate  and serious consideration when fixing the appropriate  penalty for the offence, and he must do so bearing in mind the further specific penalty provided by the sub-section, a penalty, it is to be noted, almost as severe as that  provided for in sub-section (1).
In the present case, the appellant was obviously drunk at the time of the accident and, indeed, was apparently drunk when he set out on his journey.	That factor, therefore, was one to which the sentencing judge was bound to give, and did, I think, properly give, the most serious consideration.	Besides, as I have said, the offence itself was a most serious one; there were no mitigating circumstances attending it, and none personal to the appellant except the fact that he pleaded guilty and showed some measure of remorse for what he had done.	In  my opinion, therefore, there was no error on the part of the learned trial judge in imposing the sentence he did, nor do I think the sentence itself is so excessive as to demonstrate any error on his part.	In general, I agree with what Muirhead A.J. has said in this regard.	It is true, as was pointed out by counsel, that the sentence is greater than previous sentences imposed for an offence under the section, but I think that must be accounted for by the fact that, up to date, insufficient attention has been given to the provisions of sub-section (4).	If that be so, it is an error which must now be corrected.

As to the period of disqualification imposed by his Honour, I agree with Muirhead A.J. that it must be regarded as being at the upper limits of his Honour's discretion, but, like him, I see no grounds for interfering with it.	I
might add that I join with Maurice J. and Muirhead A.J. in their recommendations to the Attorney-General to consider an amendment of s.390(9) of the Code along the lines suggested by them.

In the result, then, I would give the appellant leave to appeal, but I would dismiss the appeal.




MAURICE J:
Muirhead J.
 The facts are set out in the judgment of



In my view the sentence imposed and the length of licence disqualification were manifestly excessive.
Whatever language is used to define it, culpable driving causing death or serious bodily injury is an offence with which courts of the several Australian jurisdiction deal daily.	Although the driver's conduct varies from case to case, as do its consequences and the offender's own personal background, these variations are accommodated within a range of sentences conventionally applied throughout the country, nowadays with only minimal local variation.	The penalties imposed in this case bear no relationship to that range.


It has been accepted by English and Australian

courts:
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"Cases of this kind fall into two broad categories; first, those in which the accident has arisen through momentary inattention or misjudgment, and secondly those in which the accused has driven in a manner which has shown a selfish disregard for the safety of other road users or of his passengers, or with a degree of recklessness.	A subdivision of this category is provided by the cases in which an accident has been caused or contributed to by the accused's consumption of alcohol or drugs:•	per Lawton LJ in R v Guilfoyle (1973) 2 All
E.R. 844 at 845.


See, for example, R. v Hill (1976) 14 S.A.S.R. 507,
509 and 512; R. v Boll (1983) 33 S.A.S.R. 321, 325; R. v
Fyfe (1985) 40 S.A.S.R. 120; Dee (1985) 19 A. Crim. R. 224,
226 (Qld); and R. v Calder (1987) 1 Qd. R. 348.


The Criminal Division of the Court of Appeal in England recently reviewed sentencing in cases of death caused by "reckless" driving:	R. v Boswell (1984) 3 All
E.R. 353.	The English legislation allows for a maximum of 5 years imprisonment plus licence disqualification. Delivering the judgment of the Court, Lord Lane C.J. made the following remarks at pp. 356-7:

"One may perhaps pause for a moment to consider what factors in the driving may tend to aggravate the offence, and what factors tend to mitigate it.	The following, amongst others, may be regarded as aggravating features:	first of all, the consumption of alcohol or drugs, and that may range from a couple of drinks to what was described by the
court in R. v Wheatley (John) (1982) 4 Cr. App. R. (S) 371, as a 'motorised pub crawl'.	Second, the driver who races: competitive driving against another vehicle on the public highway; grossly excessive speed; showing off.	Third, the driver who disregards warnings from his passengers, a feature which occurs quite frequently in this type of offence.
Fourth, prolonged, persistent and deliberate course of very bad driving (one of the cases today illustrates that), a person who over a lengthy stretch of road ignores traffic signals, jumps red lights, passing other vehicles on the wrong side, driving with excessive speed, driving on the pavement and so on. Next, other offences committed at the same time and related offences, that is to say driving without ever having had any licence, driving whilst disqualified, driving whilst a learner driver without a supervising driver and so on.	Next, previous convictions for motoring offences, particularly offences which involve bad driving or offences involving the consumption of excessive alcohol before driving.	In other words the man who demonstrates that he is determined to continue driving badly despite past experience.	Next, where several people have been killed as a result of the particular incident of reckless driving. Then, behaviour at the time of the offence, for example, failure to stop, or, even more reprehensible, the driver who tries to throw off the victim from the bonnet of the car by swerving in order that he may escape.	Finally causing death in the course of reckless driving carried out in an attempt to avoid detection or apprehension, and again in one of the cases today we find an illustration of that.

On the other hand the mitigating features may be numbered as follows amongst others.	First of all the piece of reckless driving which might be described in the vernacular as a 'one off', a momentary reckless error of judgment; briefly dozing off at the wheel (see R. v Beeby (1983) 5 Cr. App. R. (S) 56, to
which reference was made in the course of argument); sometimes failing to notice a pedestrian on a crossing.	Next, a good driving record will serve the defendant in good stead.	Good character generally will also serve him in good stead.	A plea of guilty will always be taken into account by the sentencing court in favour of the defendant.	Sometimes the effect on the defendant, if he is genuinely remorseful, if he is genuinely shocked.
That is sometimes coupled with the final matter which we wish to mention as being a possible mitigating factor, namely where the victim was either a close relative of the defendant or a close friend and the consequent emotional shock was likely to be great.

The situation where there are not aggravating features present is that, so far as sentencing is concerned, a non custodial penalty may well be appropriate, but where aggravating features, or an aggravating feature is present then a custodial sentence is generally necessary.	At present, as already indicated, the statistics seem to show that the general maximum term is about 12 to 18 months as imposed by the courts.	It is not easy to see why this should be so.	Drivers who for example indulge in racing on the highway and/or driving with reckless disregard for the safety of others after taking alcohol should understand that in bad cases they will lose their liberty for two years or more.	It will seldom be that a community service order, or a suspended or partly suspended sentence will be appropriate in a serious case.	By the same token that type of driver should be removed from the road by a long period of disqualification.

It should be noted that there is a distinction to be drawn so far as disqualification is concerned between cases of driving whilst disqualified and such like offences, where there is no question of bad driving, and cases such as the present list on the other, where the essence of the crime is the actual
,

manner of the driving on the occasion in question.	In the latter case, where the driver has shown himself to be a menace to others using the highway, he should be debarred from driving for a substantial length of time.	In bad cases, seven to ten years will not be too long."


Using the resources available  to me, I have searched for sentences handed down by Australian State  courts for culpable driving causing death or grievous bodily harm.	The Northern Territory apart, I have found only one case in which more than 4 years imprisonment has been imposed.	Sentences of that order seem to be reserved for cases where the aggravating features include:	a high degree of culpability resulting in death; alcohol; and a bad record of traffic offences.	Sentences of 5 years or more appear to be given only in manslaughter cases or in those rare instances where some element of deliberation was present.
Three years has been about the top of the range where death does not ensue.	My sources include indices to the State Reports, the A.C.T.R's; the Australian Digest; Carter's Australian Sentencing Digest; Fox and Freiberg, Sentencing: State and Federal Law in Victoria (1985) 502 to 504; and Newton, Sentencing in Queensland (1979) 111 to 117.


Sentencing in Queensland was published in 1979. The author noted that in cases of dangerous driving where the result of the offence was not death but grievous bodily
. ,




harm, it was unusual for a term of imprisonment to be imposed.	However, just recently the Queensland Court of Criminal Appeal in R. vCalder (1987) 1 Qd. R. 348 (discussed
below) has signalled a significant increase in penalties,
bringing that State more into line with New South Wales and Victoria. Perhaps the philosophy expounded by Blackburn J. and concurred in by Sheppard J. in Crawley (1981) 5 A. Crim.
R. 451 has underlain the Queensland approach.	Both deprecated the gravity and magnitude of the social evil created by the negligent driving of motor vehicles.  Sheppard J. applied the epithet "entirely disgraceful" to the driver's conduct.	Yet, to justify (in part) the substitution of a non-custodial penalty, both invoked the principle that imprisonment should be awarded only when there is no other appropriate sentence (456 and 464).	("It must never be forgotten that the Court should always impose the least penalty which will satisfy the community conscience.	Nor must the practical meaning of imprisonment
be forgotten.	Imprisonment means the daily loss of liberty" per Bollen J. in R v Fyfe (above at 129)).

In Fox & Freiberg's Sentencing:	State and Federal Law in Victoria the authors' statistical survey shows that of 122 cases of causing death by culpable driving in the years 1981 to 1984 (inclusive), 4 years out of a possible 7 was the maximum imposed.	(16 of those cases were reviewed
..



by the Full Court).	In the last year of the survey, 36 cases were recorded and the highest ma>:imum was 3 years.

Records of this Court show that in the past 13 years there have been 47 cases of culpable driving, 32 resulting in death and 14 in grievous bodily harm.	Of the fatal accidents, only 4 were given non-custodial penalties. Surprisingly, all the injury-only cases were met with terms of imprisonment.	Until the introduction of the Criminal Code in 1983, this offence was dealt with under s.16A of the Criminal Law Consolidation Act & Ordinance (since repealed). Unlike s.154 of the Criminal Code, that section was exclusively aimed at culpable driving.	The maximum penalty was imprisonment for 7 years:	no higher penalty was prescribed where death ensued or where alcohol was involved. Some of these cases involved horrific accidents, multiple deaths and injuries, alcohol, and offenders with bad traffic
records.	(The drunken driver who causes a fatal accident usually accumulates a record of traffic convictions first). The cases cover the spectrum, so do the sentences.

Until the end of 1984, that is for the first 37 cases in the series, a wide range of sentences were imposed, itself reflecting no more than the diversity of situations with which the court had to deal - except that it is not obvious that any distinction was made between death and
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injury-only cases.	The maximum sentence was 3 years imprisonment with a 5 year licence disqualification.	In nearly every case where alcohol was not a factor - and in a few where it was - the sentence was suspended.

Then, in 2 successive cases, one in December 1984 and the other in May 1985, 2 sentences of 4 years were imposed, the latter coupled with a licence disqualification for 7 years.	There is no ready explanation for this apart, perhaps, from the introduction of the Criminal Code.

Aside from the sentence under appeal, the highest penalty imposed was in R. v Waters (10 October 1986), where the offender was sentenced to 4½ years imprisonment and disqualified from holding a licence for 7 years.	He had a blood alcohol content of .21%, veered onto the wrong side of the road and killed a passenger in an oncoming vehicle.	An Aboriginal man, he had a record for unlawful use of a motor vehicle, interfering with a motor vehicle, driving whilst unlicensed, and driving an unregistered and uninsured
vehicle.


In R. v Calder (above) the Queensland Court of Criminal Appeal reviewed comprehensively the sentences being given in that State for offences against s.328A of the Criminal Code (Qld).	The court appears to have accepted,
. '
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just as did the English Court of Appeal in R. v Boswell (above), that in many cases the sentences imposed were too lenient.	Section 328A is concerned only with driving offences.		It covers dangerous driving per se (2 years maximum), as well as dangerous driving causing death or grievous bodily harm (5 years maximum).	Since an amendment in 1982, a maximum of 7 years may be imposed if the offender has a blood alcohol concentration of .15 or more.

Calder drove through a "Give Way" sign with a blood alcohol content of .17, killing 2 occupants of another vehicle.		The sentencing judge classed it as a particularly serious case of bad driving.	The offender had shown little real remorse and had pleaded guilty only at a very late stage.	Seventeen months previously he had been convicted  for driving with a blood alcohol concentration of .22, fined and disqualified  for 12 months.	The judge at first instance sentenced him to 9 months imprisonment and disqualified him
for 2½ years.	The Court of Criminal Appeal increased the
sentence to 4 years and disqualification to 5.


Connolly J. reviewed the history of this type of provision, pointing out that it was wrong to suppose it was enacted to provide "a safe haven from the offence of manslaughter for dangerous drivers including  drunken drivers.	On the contrary it was enacted because juries were
..
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unwilling to convict for the appropriate offences against the criminal law where the cause of death or injury was the driving of a motor vehicle" (at pp. 349-350).	He noted that the public response to the creation of a special offence and the progressive enlargement of penalties had been "ambivalent", saying:	"On the one hand there is the reluctance of criminal juries to treat death and injury on the highway as involving what is conventionally regarded as criminal behaviour.	On the other hand there is the understandable anguish and no doubt, on occasions, bitterness of the relatives of the victims at what they see as inadequate punishments meted out by the criminal justice system" (at p.350).

The Full Court of the South Australian Supreme Court has reconsidered the range of penalties appropriate for crimes of this sort in a series of recent cases:
R. v Esposito (1985) 38 S.A.S.R. 574; R. v Devlin (1985) 38
S.A.S.R. 578; R. v Johnston (1985) 38 S.A.S.R. 582; and R. v Fyfe (1985) 40 S.A.S.R. 120.	In South Australia the
maximum penalty is 7 years imprisonment.	R. v Fyfe provides an interesting comparison with the present case.
Intoxicated, disqualified  with a somewhat comparable criminal record to the appellant here, Fyfe drove at a high speed through suburban Adelaide accompanied by 2 reluctant young passengers.	He lost control, ran off the road, killed
•



one of the passengers and seriously injured the other. Although Bollen J. (with whom King C.J. agreed) found an error of principle entitling  the court to review the sentence (p.126), the court in fact affirmed the sentence of
3 years imprisonment with a 7 year licence disqualification. Bollen J. described the case as being "in the highest category of bad examples of the offence", having pointed out that one can never envisage the facts of the worst type of case (127).

The Territory experience has not been different from the rest of Australia.	The offence of manslaughter is still available under the Criminal Code but not used in this class of case for obvious reasons.	The public response to prosecutions and the values implicit in it should not be ignored.		At least three reasons for this response appear to be at work.	First, these are not crimes of deliberation or of intent; none of these drivers intends to maim or kill his victim.	Second, most adults are conscious of their fallibility as drivers, no matter how strong the exhortations of politicians, judges, and road safety councils there will always be an awareness:	"There but for the Grace of God go I".	Despite the advent of the breathalyser, this observation applies to some extent to alcohol-related lapses as well.	(Although perhaps this observation should be confined to males because I suspect
that in Australia, like England, dangerous driving causing death or serious bodily harm is an offence committed almost exclusively by men).	This widespread sense of vulnerability requires consistency in the court's approach to sentencing - greater than in the past - so that concern about the consequences of its verdict does not cloud the jury's thinking.	Thirdly, and this overlaps with the first point, punishment by reference to the fact and severity of consequences, in a sense fortuitous, is often felt to be unfair.

Even though the community has a much better understanding than it did 40 years ago of the relationship between alcohol and road safety, of the magnitude of the carnage on the road and of the need to drive defensively, if the Court imposes sentences of 8 years or more then it is likely to be faced with an increasing reluctance to convict and a corresponding increase in not guilty pleas.	And that is a price which will be paid, in my opinion, without any significant increase in the level of general deterrence for this type of offence and with a gross distortion of proportionality in sentences from one class of offence to
another.


I would not wish anything I have written to be read as somehow condoning bad driving, or driving under the
influence of alcohol or other drugs.	I am as aware as anybody else that along with the great benefits the motor vehicle has brought comes inordinate suffering and misery, much of it avoidable.	But human nature being what it is, the community cannot be spared from all the consequences of this innovation, and courts must be realistic in assessing what they may achieve through sentencing policy.

My concern about consistency is, I think, illustrated by another Northern Territory case, R. v Durilla (26 March 1987).	The accused was a disqualified driver.	He had two recent previous convictions for exceed .08 and one for refusing a blood alcohol test.	He had earlier convictions for offences involving dishonesty.	Not a young man, he was married with five children.	After drinking until his blood alcohol level was about .21 percent, he proceeded to drive his car with two passengers accompanying him.	Whilst travelling much too fast, he tried to negotiate a series of bends and lost control of the car, with the result that it rolled over several times and one of the passengers was killed.	The accused was sentenced to 4 years and disqualified for 4 years.

Now what is there to distinguish that case from the one under appeal?	It is certainly dangerous to drive the wrong way down a one-way, two-lane expressway; a fact
20

recognised by authorities which erect large signs in striking colours facing the errant driver:	"WRONG WAY GO BACK" or words to that effect.	It is not suggested that the appellant drove inbound on the dual outbound carriageway deliberately, no doubt he did so out of confusion caused by alcohol.	The real culpability lies in getting behind the wheel whilst drunk in the first place.	But is it actually measurably more culpable to do what the appellant did than, whilst drunk, drive with speed unabated through "Give Way" signs or traffic lights, or the scene of an accident; to overtake a long line of vehicles or a road train without being able to see oncoming traffic; or do many of the other extremely dangerous acts drunken drivers stupidly commit.

It seems to me the real point of difference between the appellant and the long line of cases before him, including  R. v Durilla, is his driving record.		And, if this is so, either the sentencing judge has taken the view quite independently of the appellant's character and antecedents that this was a case calling for 8 years imprisonment, or he has made the error of escalating  the punishment on account of the appellant's prior criminal record.	In other words, the appellant has been punished for his past.	It is fundamental to our notions of justice that a person is never punished twice for the same offence; therefore we treat previous convictions as relevant only in so far as they
recognised by authorities which erect large signs in striking colours facing the errant driver:	"WRONG WAY GO BACK" or words to that effect.	It is not suggested that the appellant drove inbound on the dual outbound carriageway deliberately, no doubt he did so out of confusion caused by alcohol.	The real culpability lies in getting behind the wheel whilst drunk in the first place.	But is it actually measurably more culpable to do what the appellant did than, whilst drunk, drive with speed unabated through "Give Way" signs or traffic lights, or the scene of an accident; to overtake a long line of vehicles or a road train without being able to see oncoming traffic; or do many of the other extremely dangerous acts drunken drivers stupidly commit.

It seems to me the real point of difference between the appellant and the long line of cases before him, including R. v Durilla, is his driving record.		And, if this is so, either the sentencing judge has taken the view quite independently of the appellant's character and antecedents that this was a case calling for 8 years imprisonment, or he has made the error of escalating the punishment on account  of the appellant's prior criminal record.	In other words, the appellant has been punished  for his past.	It is fundamental to our notions of justice that a person is never punished twice for the same offence; therefore we treat previous convictions as relevant only in so far as they


negate entitlement to reduction in penalty on account of good character.	As D.A. Thomas, Principles of Sentencing (2nd	Ed.) at p.41 puts it:	"Good character is a substantial mitigating factor which will normally justify a reduction in sentence below the ceiling, and a modest criminal record may leave some room for mitigating effect; but a long record of previous convictions will not justify the imposition of a term of imprisonment in excess of the permissible ceiling for facts of the immediate offence." Or, adopting the words of the Full Court in R. v Clark (1972) 4 S.A.S.R. 30, at p.35:

"[S]peaking generally, the principal bearing that an offender's record has upon the exercise of the judicial discretion as to sentence is the extent to which it does or does not justify leniency; it is trite law that a man is not to be sentenced on his record."


On the review I have made of similar offences in this and other jurisdictions, it could not be suggested there ever has been an instance of a court starting with eight years - or anything like it - and working backwards to allow for mitigating factors.	Nor, for reasons I will mention, do I think the introduction of the Criminal Code warrants such a marked difference of approach in the Northern Territory today.
In the remarks he made when dealing with the appellant, the learned sentencing judge said this:	"What increases the seriousness of this particular offence is the literally appalling record of the accused so far as prior offences in relation to driving are concerned."	For my part, I think this reflects error:	precisely the sort of error I have inferred as being the explanation for a sentence so out of line with prevailing notions of proportionality.

By this I mean prevailing notions of proportionality not only in relation to this class of offence, but the full gamut of serious offences with which the Supreme Court has to deal, for example:	rape, robbery with violence, multiple housebreakings, heroin trafficking, intentional infliction of  grievous bodily hann, manslaughter, etc.	What, now that the Criminal Code clearly requires a higher penalty where death ensues (s.154(3)), would have been the appropriate penalty in this case if, instead of making a quite good recovery, the young victim  had succumbed to his initially grave injuries?	Nine, perhaps ten years according to the scale applied in this instance.	If the appellant had been a professional driver in charge of a bus and several people had been killed and many others injured, even more.	Such is the precedent this sentence will set if we affirm it - a sentence of an order
apparently never before heard of in this or any comparable jurisdiction.


The protection of the community from crime is a major objective in sentencing, but it must yield to the principle of proportionality.	The learned sentencing judge's desire to have the appellant "kept away for the protection of society" cannot justify a punishment that does not fit the crime:	see generally Veen v R. (1979) 143
C.L.R. 458.


There is a limit to what can be achieved by way of general deterrence where a statutory offence cont ins an element that is not intentional.	Little impact is likely to be achieved by going beyond about 5 years for the worst type of driving offence resulting in death.	I agree with King C.J's observation in R. v Johnston (1985) 38 S.A.S.R. 582 at p.586:

"The typical dangerous driver is not a hardened criminal.	The thought of prison is as frightening to him as it is to almost all citizens who are not hardened offenders.	The deterrent to such a person is the threat of imprisonment rather than the duration of the threatened imprisonment.	If a driver is not deterred from a dangerous course of driving by threat of imprisonment for eighteen months or two years, is it realistic to suppose that he will be deterred by the prospect of two and a half or three and a half years imprisonment?	The truth is that in the
great majority of cases, he simply does not expect to be involved in a serious accident."


Much more would be accomplished by stiffer penalties at the lower end of the scale; a dangerous driver is far more likely to be intimidated if he knows the prospect of jail and lengthy licence suspension face him regardless of whether he has an accident.	There is a presumption that every driver is psychologically fit and socially well-enough adjusted to drive, one that the Legislature could look at reversing in the case of a person who repeatedly comes under notice for traffic offences.
That may not do much to solve the problem of drivers like the present appellant who persist in driving whilst disqualified, but in many cases it would.

I cannot find in s.154 of the Criminal Code any directive justifying a wholesale increase in penalties for culpable driving causing grievous bodily harm.	The section is not specifically targeted at driving;potentially it covers an infinite range of human activity, at one end of the scale creating only limited potential danger to the health or safety of one member of the public and at the other involving actual grave danger to the lives, health and safety of many.	I agree with Muirhead J's remarks about the marginality of statutory maximums.	I think what he says has special force applied to dragnet provisions like s.154.
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The appellant's appalling traffic record, his driving whilst disqualified and, to a lesser extent, his conduct immediately after the accident are matters which should be properly taken into account when considering whether to suspend the whole or part of his sentence, and in deciding whether to fix a non-parole period.	Upon my reading of the approach previously adopted in this and other jurisdictions, this is the appropriate way to take such matters into account.	In this instance, the accused's record is so bad, his disregard for the law governing the use of motor vehicles on public roads so flagrant that, those facts considered together with the nature of the
offence call for taking the exceptional course of refusing to fix a non-parole period.


The Supreme Court's power to disqualify a person from holding or obtaining a driver's licence derives from s.390(9) of the Criminal Code.	The power, it seems, can only be interpreted as adding to the range of penalties at the Court's disposal in order to punish a person for a criminal offence:	cf. Porter v Prestwood (1983) 33 S.A.S.R.
75 and the cases discussed therein.	It does not enable the Court to act in the role of a licensing authority beyond imposing the period of disqualification which, considered with the other penalties imposed, presents a total sentence proportionate to the offence.	In England, as a matter of
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sentencing policy, the courts take account of the fact that a long period of disqualification may inhibit the rehabilitation of an offender on his release from prison by shutting out a large range of employment opportunities and by creating an incentive to further disregard the law.	In other words, in some cases an over-long period might be counter productive and against the public interest:	R. v Shirley (1969) 3 All E.R. 678; and R. v Thomas (1983) 3 All
E.R. 756; see also R. v Fyfe (above, at 129).	I think that we should be concerned about these matters in this case, particularly having regard to the length of time the prisoner will have to spend in jail.		In R. v Calder (above) Connolly J. expressed the view that the court "should operate within the level accepted by the court generally and that as a matter of judicial obligation we cannot give effect to personal predilections".	He also pointed out that the long periods of disqualifications sometimes imposed in bad cases in England (7 to 10 years), were inappropriate to Brisbane where getting about using public transport can be very difficult.	In R v Fyfe (above, at 129) Bollen J. made the point that in some cases the right balance is achieved by imprisoning the offender for a very short time but disqualifying him for a very long time.

Disqualification for 20 years when the obvious cause for the offender's behaviour is an alcohol problem
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seems to me to be capable of working very arbitrarily and unfairly.	The appellant may conquer his problem:		the domestic, social or psychological conditions that underlie it may disappear long before the 20 years is up.	Of course, they may not, but the failure of the legislature to give the courts and licensing authorities more power than they have does not justify patching the hole by imposing draconian disqualifications.	The better system, and one I would earnestly suggest the political arm of government might care to consider, would be to empower the courts (and the Registrar of Motor Vehicles under a points system) to impose indeterminate periods of disqualification.	Perhaps they should also be empowered to impose minimum periods of disqualification by way of penalty as well.		The repeated or serious offender would then only get a licence back if he satisfied a suitably qualified authority (at his own expense) that whatever physical, social, domestic or psychological conditions led to his disqualification, he was now over them.

The appellant has no particular skills, his normal occupation is that of a labourer.	A licence may be important to him in gaining employment upon his release from jail.	He is a married man with four young children.	They normally live together as a family.	The public transport system in Darwin is hardly an alternative for a working
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family man to driving his own car.	One potentially positive outcome of this accident was that it brought the appellant into contact with Amity House, an alcohol rehabilitation centre.	There is evidence that the appellant now realises he has a major physical and psychological dependence on alcohol and has responded positively to counselling.

In my view the period of disqualification in this case should not exceed the period of imprisonment so greatly as to induce in the appellant a sense of hopelessness.	The sentence of imprisonment with no parole period fixed will be a significant punishment in itself.

A balanced sentence in this case would be 3 years imprisonment with a 5 year licence disqualification.




MUIRHEAD  A.J.:	The appellant seeks leave to appeal against a sentence imposed by Mr. Justice Asche on
26 February last.


On that day the appellant pleaded guilty upon arraignment to an indictment in the following terms:

"JOHN PAUL BAUMER

On 17 April 1986 at Palmerston in the Northern Territory of Australia, whilst under the
30
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influence of alcohol did a dangerous act, namely, drove a Ford station wagon registration No. 304-617 inbound, on the outbound carriage-way of the Stuart Highway and collided with a Holden Gemini sedan registration No. 295-617 and thereby caused grievous harm to Corey Williams.

Section 154(1), (2) and (4) of the Criminal Code."


A conviction was recorded and the prosecutor detailed the facts to his Honour.	The Crown tendered by consent considerable material including the statements of witnesses, photographs, a report of a Transport Inspector as to the condition of the appellant's vehicle, a copy of a record of interview, an antecedent report and a record of the appellant's previous convictions.

The appellant was represented by counsel who made submissions in mitigation of sentence.	Two reports prepared by the Director of Amity House (an establishment set up under the auspices of the Darwin and District Alcohol and Drug Dependence Foundation) were tendered on his behalf.
After a comprehensive summary of the facts, and matters relevant to sentence, his Honour imposed a sentence of 8 years imprisonment and made an order prohibiting the appellant from obtaining or holding a driver's licence for a period of 20 years, the sentence and disqualification dated from 16 February last.	He further directed, pursuant to the provisions of the Parole of Prisoners Act that the appellant



file_8.bin


. '



would not be entitled to parole until he had served 4 years of the sentence.	The Notice of Appeal dated 28 April last sets out the grounds af appeal as follows:


	That the learned trial judge erred in law in that the sentence was manifestly excessive in all the circumstances of the case.


	That the learned trial judge erred in law in that he gave too much weight to the appellant's previous convictions.

c.	That the learned trial judge erred in law in that that period of the disqualification of the appellant's licence was manifestly excessive in all the circumstances of the case.


The appellant seeks orders that the sentence be set aside and that this court impose a "lesser sentence and period of suspension".

I now set out the circumstances of the offence, the material as to appellant's past life, previous convictions and his social circumstances  at the time of sentence.	I do so in a little detail as there is no doubt that the punishment imposed was not only substantial, but as the combined research of counsel has revealed, far greater than previous sentences imposed in the Supreme Court for a factually relevant offence under this section.
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The circumstances may be summarised as follows.	At about 6.10 p.m. on the day in question Vicki Corpus, who lived in a house adjoining that occupied by the appellant, saw him arrive home driving his Ford station wagon.	She noted he was slumped over the wheel grasping a beer can.	He alighted and held on to his vehicle.	He appeared to be staggering drunk.	He entered his house and shortly after he was seen to re-enter the vehicle and drive away.

At about 7.15 p.m., one hour later, Mrs. Pamela Williams was driving along the bitumenised one-way section  of the Stuart Highway travelling roughly south i.e. away  from Darwin.		She was accompanied by her 14 year old son Corey.	She observed the approach of two headlights and she took evasive action.	Her small sedan came into virtually head-on collision with the approaching vehicle driven by the appellant.		She was hurt but her son was very seriously injured.		He was trapped and was later cut from the wreck.
His life was in danger for some time but he now appears to be making a reasonable recovery from multiple injuries.

The appellant was driving his vehicle against traffic, at night, on a 'one way' stretch of the main highway leading out of Darwin, a stretch of road well out of a built-up area, where traffic generally travels at high speed.


..



The appellant left his vehicle and made his way home.	He then left his home and spent the night in a nearby park, thereby evading early police attention.	When later questioned he told the police that after leaving his home he travelled to the "water hole" at Howard Springs, where he "probably" consumed two cans of beer.	He estimated he had drunk "about half a carton" before leaving for Howard Springs.	He was vague about the circumstances of the accident.		He did not know what he had hit, and he professed not to know of the accident, until his wife informed him of
it after his arrival home.


The only conclusion available from these admitted facts was that the appellant was drunk and in this condition had entered the road in question against traffic signs.	He was incapable of safely controlling his vehicle when the head-on collision occurred.	His Honour had before him evidence that the appellant's vehicle, because of the condition of the tyre tread and brake shoes, was unroadworthy, but there is no evidence to suggest that this contributed to the collision.

The appellant was 30 years of age when these events took place.	His father died when he was a child.		His education was limited and his life was not easy.	He was born and reared in Western Australia, but about 5 years ago
he left that State, arriving in the Territory about six months later.	He had experienced long spells of unemployment and apparently had lost a job with the Darwin City Council not long before the offence, under  circumstances which aggrieved him.	He is a married man with
three young children.	The birth of his fourth child is expected shortly.


The appellant has a formidable record of convictions, including many associated with motor vehicles and liquor, dangerous driving, driving without a licence and driving whilst his licence was suspended.	There is no point in dealing with them in detail.	They are referred to in his Honour's remarks on sentence.	His Honour termed his record, relevant to the issues before him, as 'appalling'.	The term is apt.	About two months before this offence, the appellant's licence was disqualified for 12 months in the Darwin Court of Summary Jurisdiction.	As in the past this did not deter him from driving.

Between the date of the accident and his appearance before the Supreme Court, the appellant attended Amity House for counselling.	The reports before his Honour indicated that he suffered "a moderate level of alcohol dependence" and that counselling had proved beneficial, the future having some promise.	His counsels' submissions emphasised
.'



this.	It was said that family relationships  had improved and prospects of rehabilitation were relatively bright.	The antecedent report submitted made some reference to the same effect.		This serves to summarise the background with which his Honour was confronted.	He appears to have accepted that the appellant "suffered remorse" although the fact was elicited only after his direct enquiry of counsel.	His Honour was referred by counsel to previous sentences imposed by the Supreme Court under this section of the Code, in offences involving the use of vehicles.

He concluded his remarks on sentence as follows:


"There is no doubt, of course, that he must be given a gaol sentence.	The only question is the length of that sentence. I am quite satisfied that in the circumstance of this case, and the record of the accused, the sentence called for is greater than any of the sentences imposed in the cases to which I have been referred.

Furthermore, it seems plain enough to me that the accused should not drive for may years to come.	Indeed, I had contemplated disqualifying the accused for life from driving.	But I come to the conclusion that it is possible, in view of what has been said about the accused's recent consultations, that he may obtain some proper maturity in the years to come.

Nevertheless, I have no hesitation in disqualifying him for a very substantial period.	There is much in this offence, and the background, and the prior history of the accused, which merits almost the maximum.		But I take into account that he
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has a young family, that he has made some attempts at rehabilitation.	He also seems to have received remarkably light sentences in the past, but I must impress upon him that that will certainly not occur in the future."


The main thrust of the appellant's submission is that the sentence (including the licence suspension) was so heavy that in itself it indicates error.

The principles relating to appeals against sentence are well established.	See R. v Tait and Bartley (1979) 24 ALR 473 at 476:

"An appellate court does not interfere with the sentence imposed merely because it is of the view that that sentence is insufficient or excessive.	It interferes only if it be shown that the sentencing judge was in error in acting on a wrong principle or in misunderstanding or in wrongly assessing some salient feature of the evidence.	The error may appear in what the sentencing judge said in the proceedings, or the sentence itself may be so excessive or inadequate as to manifest such error (see generally, Skinner v R. (1913) 16 C.L.R. 336 at
339-40; R. v Withers (1925) 25 S.R.
(N.S.W.) 382 at 394; Whittaker v R. (1928) 41 C.L.R. 230 at 249; Griffiths v
R. (1977) 15 ALR 1 at 15-17)."


The sentence imposed by his Honour was substantially higher than previous sentences of the Supreme Court relating to persons charged under the same section of
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the Code, persons who whilst under the influence have in the driving of vehicles caused death or serious injury to  others.	In fact, it is probably accurate to say that the sentence of 8 years imprisonment is approximately double the range or 'tariff' previously imposed under this relatively contemporary legislation.	Previous sentences were cited to us, as indeed they were to his Honour, but beyond illustrating the severity of this sentence there is no purpose to be served in analysing them as the facts of the offences and particularly the antecedents of the offenders are inevitably different.

The section under which the appellant is charged is unusual, but in its form it illustrates, one must assume,  the objectives of the legislature.	It is not a section devoted only to the driving of vehicles - it embraces a wide range of offences.

For present purposes it reads as follows:


"DANGEROUS ACTS OR OMISSIONS

	Any person who does or makes any act or omission that causes serious danger, actual or potential, to the lives, health or safety of the public or to any member of it in circumstances where an ordinary person similarly circumstanced would have clearly foreseen such danger and not have done or made that act or omission is guilty of a crime and is liable to imprisonment for 5 years.
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	If he thereby causes grievous harm to any person he is liable to imprisonment for 7 years.


	If he thereby causes death to any person he is liable to imprisonment for

10 years.

	If at the time of doing or making such act or omission he is under the influence of an intoxicating substance he is liable to further imprisonment for 4 years."



Sub-section (1) creates the substantive offence of causing serious danger actual or potential by act or omission subject to an objective test of foreseeability.	By enacting sections (2) and (3) the legislature has indicated that the consequences are relevant to the ultimate assessment of penalty, consequences that may in themselves be fortuitous.	Sub-section (4) increases the maximum penalty by 4 years.	Thus in the present case the maximum penalty prescribed by the Code was 11 years.

I am of the opinion, that, in the course of sentencing, the court must consider sub-section (4) as a separate exercise.	The contribution of the intoxication to the act or omission, the degree of intoxication are important considerations.	There may be cases where the intoxication may be a circumstance of little moment, coincidental rather than causative; there are others, such as this, where the offence is only to be explained by the
..



intoxication, i.e. where the intoxication of the offender is relevant, not only in explaining the source of the act or omission but in assessing the degree of danger, actual or potential which results.	Where the intoxication is coincidental, rather than causative or in itself dangerous, the 'loaded' maximum of 4 years may not justify a significant increase in the substantive sentence.	But where it looms large in causation and in assessment of the degree of danger the policy of the legislature cannot be ignored by the sentencing court.	So, in the present case, his Honour in exercising his sentencing discretion under sub-sections
(1) and (2) was required to impose a sentence within a maximum range of 7 years.	The degree of intoxication then feel for consideration and his Honour had the task of assessing the influence of this factor on sentence within the limits imposed by sub-section (4).

I consider this approach, i.e. separate consideration of sub-section 4, is required by reason of its wording nliable to further imprisonment for 4 years", in contrast to the scheme adopted by the draftsmen in the two preceding sub-sections which simply increases the maximum term to which an offender is liable.	Upon trial under this section of the Code the sub-section, if alleged, must be contained in the indictment and should be the subject of separate and special verdicts.	But this does not mean that
'	'



a judge in sentencing should separately allocate portions of the sentence in his reasons.	So long as the requirements of the entire section and the necessity of consideration of  each relevant sub-section are borne in mind, the sentence will not be interfered  with unless on traditional approach it is found to be either excessive or inadequate.	I do not know the origins of the section.	It may have had its source in a combination of sections 328 and 328A of the Criminal Code (Queensland), but sub-section  (4) is I believe unique to this Territory; where the association of liquor and criminal conduct is so common, if not notorious.

In the course of the appeal there was some discussion concerning the imposition of penalties up to or near the maximum provided by law.	His Honour's sentence was
3 years below the maximum.	Statements relating to the imposition of maximum penalties appear in a multitude of cases over the last 40 years or so.	Warnings that they should be reserved only for the worst circumstances, are to be found alongside warnings against such imposition "as the court is depriving itself of the power to differentiate between the various degrees of offending" (Coombe v Whitbread (and other cases) 1959 S.A.S.R. 104 per Napier
C.J. at 106).	Neither adds much to the jurisprudence of sentencing in modern times.	A historical perspective is enunciated, in my view correctly, in Principles of Sentencing (2nd Ed.) by D.A. Thomas:
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"The maximum penalty fixed by statute plays a limited part in the process of defining the scale of sentences applicable to the various forms in which a particular offence may be encountered. Until relatively recently the maximum penalties prescribed for many of the more common offences were contained in the Consolidating Acts of 1861, or
re-enactments of those Acts, and their origins could be traced directly to the terms of transportation established in the 1820s and 1830s as the capital statutes of the eighteenth century were repealed.	Such maxima provide no useful indication of a legislative evaluation of different offences in relation to a penal system which has changed fundamentally, and their effect on modern sentencing practice is limited.	Modern criminal legislation such as the Theft Act 1968 and Criminal Damage Act 1971 allows, as a deliberate policy, equal or in some cases greater scope for judicial discretion in formulating the basis of the tariff---.

In relation to certain offences - usually those created by statute as new offences since the 1880s - the maximum sentence lies closer to the level of sentence
established by judicial practice	"
(at pp. 30-31)



In contemporary legislation such as this where separate penalties are provided for statutory offences of this nature one must assume that the legislature in determining maximum penalties had its eye on the mischief involved.	Similarly, discussions about 'tariffs' generally proves unrewarding.	In offences such as driving with prohibited degrees of alcohol in the blood, illegal use of motor vehicle, offensive conduct, tariffs inevitably emerge and it is in the interests of justice that they should not
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abruptly be elevated without cogent reasons.	But offences against section 154 of the Code embrace such a multitude of circumstances and culpability that a tariff approach proves unrewarding.	Previous sentences should, I think, be borne in mind and in the interests of consistency it is relevant that the court should be so informed.	His Honour was so
informed and his remarks on sentence show that they received his detailed consideration.


The matters to be borne in mind in the difficult exercise of fixing a sentence both just to the community, and to the offender, are legend.	Questions of punishment as such, deterrence, personal and general (whjch the law accepts) and rehabilitation all fall for consideration.	The courts endeavour to take into account public attitudes, without bowing to the popular and at times political cries for revenge and the 'heavy hand'; matters of policy from time to time intervene.	But the sentencing judge who is well informed as to fact and circumstance is really in the best position to determine sentence and that is why, time and time again, courts of appeal have stated that such appeals will not succeed merely because judges on appeal may consider they themselves would have imposed higher or lower sentences.	That is why error must be demonstrated, not an easy task in a case such as this.		Mr. Jones submitted that his Honour's remarks indicate that he paid too much weight
..



to	the  appellant's past record.	He referred to the "appalling" record of the appellant more than once in his remarks and whilst he was hearing submissions he said this:

"It is quite plain that the accused is a very serious threat indeed to anybody using the roadway when the accused is driving.	That must be made plain - it must be made plain not only to the accused but to others who commit similar offences, that these offences are regarded by society with the utmost seriousness; that society must be protected by people who commit offences of this nature, and that people with the propensity of the accused to continue to commit these offences, must be kept away for the protection of society."


Care must always be taken to ensure that a man, already punished for past offences, should not again be punished.	It is "trite law" that a man is not to be sentenced on his record.	(R. v Clark (1972) 4 S.A.S.R. 30). But when an offender is demonstrated to have treated previous sentences or orders with indifference or contempt and the sentence in question relates to an offence to which the past record is relevant, the emphasis is likely to be, as was here the case, less upon rehabilitation than deterrence and perhaps of more importance the immediate protection of the community.	The appellant's driving inflicted more than a risk of injury to other road users; in the circumstances which prevailed that evening it amounted to a probability.
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'
I am by no means persuaded that the sentence of imprisonment imposed by his Honour was in itself excessive and no other error of law has been demonstrated.	His Honour took all relevant factors into account.

The disqualification for 20 years is in itself a substantial sentence.	But his Honour was faced with the problem of protecting the community from a man who in the past, and at the time of the offence, had ignored previous disqualification orders.	The power to so disqualify is contained in section 390(9) of the Code:


"If a person convicted on indictment for any offence or summarily for a crime has used a motor vehicle when committing or to facilitate the commission of the offence, the court may cancel or suspend his driver's licence or may prohibit him from holding or obtaining a driver's licence for such period as the court thinks fit."


My concern is based on the possibilities of the appellant's rehabilitation.	He is a man, who in the past, has encountered great difficulty in obtaining employment.
He has prospects of parole after serving 4 years of his sentence.	Inability to obtain a driving licence narrows the prospects of employment in two ways.	Many jobs are associated with the driving of vehicles, many jobs in the Territory involve the use of a vehicle in travelling to and
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from work.	Furthermore, there was some material to suggest that the appellant was responding to counselling at Amity House.	It is not, however, cynical to observe that many persons before sentence display enthusiasm for treatment which later is found transitory.	But his Honour was confronted with a man who he rightly termed as "a menace on the road".	The appellant's past conduct exhibits a propensity to drive in a manner likely to kill or maim members of the community.	I believe the disqualification imposed was at the upper limits of his Honour's discretion but again I can see no grounds for interference.

I should add that his Honour had no power to disqualify the appellant's licence "until further order".	I have in the past worked in a jurisdiction where this power was available, being coupled with machinery whereby a court, and only a court, could lift the disqualification once it was well proved by the applicant that he was fit to safely assume control of a vehicle on public roads.	Such a power is invaluable as it can play an important part in the rehabilitation process.	It is a scheme worthy of consideration and it can, of course, be linked with a minimum period of disqualification.


Be that as it may, in my opinion the appeal must
fail.
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I would grant leave to appeal, but I consider it must be dismissed.
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