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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 167 of 1987



BETWEEN:


THE CATHOLIC CHURCH OF THE DIOCESE OF DARWIN PROPERTY TRUST
Plaintiff


AND


JOSE MONTEIRO
Defendant



CORAM:	NADER ACJ



REASONS FOR JUDGMENT
(delivered 13 May 1987)




This is an action commenced by writ of summons seeking the following relief:

A declaration that an application by Jose Monteiro, the defendant, for the incorporation of an association known as the Fatima Festivities Foundation pursuant to the Associations Incorporation Act (NT) is invalid.
file_0.bin





Interim, interlocutory and permanent injunctions restraining the defendant from incorporating the said association.


The delivery by the defendant to the plaintiff of all of the records, bank books, documents and property whatsoever which the plaintiff says rightfully belongs to it.

Alternatively, that all such records, bank books, documents and property be preserved and detained in the court pursuant to Order 53 Rule 2.

In the course of proceedings, leave was granted to add The Most Reverend Edmund John Patrick Collins, the Catholic Bishop of Darwin, as a plaintiff.	Upon further consideration, I vacate that order.	When the application was made, I did not know that the addition was out of time by virtue of section 6 of the Associations Incorporation Act.	The addition of the bishop would not have affected the outcome of the case.	Certain powers are conferred on the property trust by statute.	Although the property trust subsists in the bishop, there is nothing in the Act providing that the powers of the trust can be exercised only by the bishop in his own name.	On the contrary, there is statutory authority to the opposite effect:		see generally infra.
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'		The events leading up to the present dispute have a history spanning several years.	The Catholic  Church  has some hundreds of Portuguese and Timorese members living in the Darwin area within the diocese of Darwin.	The number had increased as a consequence of the disruption in Timor in the middle to late seventies.	The Darwin diocese includes almost the whole of the geographical area of the Northern Territory.

Some of the Timorese and Portuguese people, although it is not possible on the evidence to say how many, came to Australia as refugees.	Despite the  refugee  status of some, it should be said that not all Timorese are of one mind on political questions.	They do not in any sense constitute a political pressure group about the status of East Timor, or about what Australia should or should not be doing in relation to that place.	Differing views  on  the East Timer question would, in fact, be held by Catholic Portuguese and Timorese residents of Darwin.

There is, however, something that the vast majority, if not all of them, have in common: they are Catholics who share a special devotion to Mary, the mother of Jesus, as she is said to have manifest herself at the village of Fatima in Portugal early in this century.	It was agreed between the parties for the purposes of the present case that devotion to Mary in her character as Our Lady of



Fatima began with a number of appearances of the Virgin at Fatima in Portugal to three Portuguese children, Jacinta, Francisco and Lucy, in the year 1917.	The first of these appearances was on 13 May	and the last on 13 October.

Father Brian Matthew Healy, Vicar-General of the Diocese of Darwin, gave evidence.	He testified as to what beliefs a person must hold in order properly to be regarded as a member of the Church.	I understood him to say that certain beliefs are essential: that is to say, they must be held.	Other beliefs, including some widely held, are not essential, and a failure to hold them does not invalidate a claim to membership of the Church.		Father Healy summarised the essential matters of belief for Catholics.	I gleaned from his evidence that the essential matters of belief concerning Mary, the mother of Jesus, are as follows:

	Mary was the mother of Jesus.	I was referred to a passage of the Nicene Creed:	"•••(Jesus Christ) came down from heaven; by the power of the Holy Spirit he became incarnate from the Virgin Mary and was made man.•..•.


	She was conceived in the womb of her own mother without original sin:	an alleged defect, both spiritual and physical, as I understand it, inherited by everyone from the first human beings.	Exhibit K, containing the Decree of Pope Pius IX on the 'Immaculate Conception of the Blessed Virgin Mary', from the Bull "Ineffabilis Deus• of 8 December 1854, provides:




'•••We pronounce, declare and define, unto the glory of the holy and indivisible Trinity, the honour and ornament of the holy virgin, the Mother of God, for the exaltation of the Catholic Faith and the increase of the Christian religion by the authority of Our Lord Jesus Christ and the blessed Apostles Peter and Paul, and in Our own authority, that the doctrine which holds the Blessed Virgin Mary to have been, from the first moment of her conception, by a singular grace and privilege of Almighty God, in view of the merits of Christ Jesus the Saviour of mankind, preserved free from all stain of original sin, was revealed by God, and is, therefore, to be firmly and constantly believed by all the faithful.	Therefore, if some should presume to think in their hearts otherwise than We have defined (which God forbid), they shall know and thoroughly understand that they are by their own judgment condemned, have made shipwreck concerning the Faith, and fallen away from the unity of the Church; and, moreover, that they by this very act subject themselves to the penalties ordained by law, if by word, or writing, or any other external means, they dare to signify what they think in their hearts.


	She conceived Jesus by the power of the Holy Spirit, and not by human intervention.		The authority for this is said to be the Nicene Creed:	ibid.


	She did not die, but was assumed living into heaven.	Exhibit L, 'The Documents of Vatican II', at page 90, contains the following passage:


"Finally, preserved free from all guilt of original sin, the Immaculate Virgin was taken up body and soul into heavenly glory upon the completion of the earthly sojourn."



Reference is made in that text to a number of authorities for the same proposition.

Father Healy was at pains to point out that the Catholic Church draws an essential distinction between adoration, properly due to God alone, and the respect and reverence given to Mary which is referred to in exhibit Las follows:

"By her maternal charity, Mary cares for the brethren of her Son who still journey on earth surrounded by dangers and difficulties, until they are led to their happy fatherland.	Therefore the Blessed Virgin is invoked by the Church under the titles of Advocate, Auxiliatrix, Adjutrix, and Mediatrix.	These, however, are to be so understood that they neither take away from nor add anything to the dignity and efficacy of Christ the one Mediator.

For no creature could ever be classed with the Incarnate Word and Redeemer. But, just as the priesthood of Christ is shared in various ways both by sacred ministers and by the faithful, and as the one goodness of God is in reality communicated diversely to His creatures, so also the unique mediation of the Redeemer does not exclude but rather gives rise among creatures to a manifold cooperation which is but a sharing in this unique source.

The Church does not hesitate to profess this subordinate role of Mary.	She experiences it continuously and commends it to the hearts of the faithful, so that encouraged by this maternal help they may more closely adhere to the Mediator and Redeemer.	(pp 91,92)
As it has always existed in the Church, this cult is altogether special.	Still, it differs essentially from the cult of



adoration which is offered to the Incarnate Word, as well as to the Father and Holy Spirit.	Yet devotion to Mary is most favorable to this supreme cult.	The Church has endorsed many forms of piety toward the Mother of God, provided that they were within the limits of sound and orthodox doctrine.		These forms have varied according to the circumstances of time and place and have reflected the diversity of native characteristics and temperament among the faithful.	While honoring Christ's Mother, these devotions cause her Son to be rightly known, loved, and glorified, and all His commands observed.	Through Him all things have their being (cf. Col. 1:15-16) and in Him "it has pleased [the eternal Father] that
••• all his fullness should dwell" (Col. 1:19).

This most holy Synod deliberately teaches this Catholic doctrine.	At the same time, it admonishes all the sons of the Church that the cult, especially the liturgical cult, of the Blessed Virgin, be generously fostered.	It charges that practices and exercises of devotion toward her be treasured as recommended by the teaching authority of the Church in the course of centuries, and that those decrees issued in earlier times regarding the veneration of images of Christ, the Blessed Virgin, and the saints, be religiously observed.

But this Synod earnestly exhorts theologians and preachers of the divine word that in treating of the unique dignity of the Mother of God, they carefully and equally avoid the falsity of exaggeration on the one hand, and the excess of narrow-mindedness on the other. Pursuing the study of sacred Scripture, the holy Fathers, the doctors, and liturgies of the Church, and under the guidance of the Church's teaching authority, let them rightly explain the offices and privileges of the Blessed Virgin which are always related to Christ, the Source of all truth, sanctity, and piety.

Let them painstakingly guard against any word or deed which could lead separated



brethren or anyone else into error regarding the true doctrine of the Church.	Let the faithful remember moreover that true devotion consists neither in fruitless and passing emotion, nor in a certain vain credulity.	Rather, it proceeds from true faith, by which we are led to know the excellence of the Mother of God, and are moved to a filial love toward our mother and to the imitation of her virtues.(pp.94, 95).


Father Healy said that the person referred to by Catholics as 'Our Lady of Fatima' is the same person referred to in the Nicene Creed as 'the Virgin Mary'.
Additional names are conferred upon the Virgin Mary to commemorate apparitions by her at various times and places. The name 'Our Lady of Fatima' is apt to describe the Virgin Mary as she is said to have appeared at Fatima in 1917 (supra).	Other names conferred upon the Virgin have been given by reference to functions she is believed to perform for mankind: e.g., mediatrix, supra.

'The Documents of Vatican II', supra, describes devotion to the Virgin as a cult: see chapter VIII, part IV, 'Devotion to the Blessed Virgin in the Church.'

These theological matters relating to the reverence of Catholics for Mary the mother of Jesus were said to be relevant and material to this case as putting the beliefs and practices of Catholics in general, and Portuguese and Timorese Catholics in particular, into perspective.	It was



submitted that the vice of the incorporation sought to be restrained can be understood only if the relevant history, beliefs and practices of the persons concerned are known.

In about 1978, a group of Catholics, predominantly if not exclusively Portuguese and Timorese, raised money in Darwin to buy a statue of Our lady of Fatima from Portugal. In due course the statue was bought.	The late Bishop O'Loughlin permitted the statue of Our Lady of Fatima to be placed on an altar of St. Mary's, the cathedral church of the Catholic diocese of Darwin.	Regular devotional activity to Our Lady of Fatima took place at St Mary's thereafter.
The devotions consisted of masses, rosaries, hymn-singing
and meditation.	On 13 May and 13 October of each year, a festival in honour of Our Lady of Fatima took place in and around the Cathedral.		On those days the devotional activity included, as well as the ones mentioned, a procession in and around the cathedral in which the statue was adorned with flowers and carried.			The permission of Bishop O'Loughlin having been obtained, in about 1983 the statue was transferred to the Holy Spirit Church in Casuarina.	Regular devotional activity, of the same kind as took place at St Mary's Cathedral, took place in that church thereafter and continues to the present time.	An informal committee or group was set up for the sole purpose of organising the Fatima festivities.	I have sometimes referred to it as 'the old group'.	It is now under the presidency of Sister



Leonia, referred to later in these reasons.	The processions at the Holy Spirit Parish have taken place mainly in the church, in the church grounds and the grounds of the parish school; but they have moved onto the public footpath in the course of their progress, a matter that has no significance for present purposes.	In 1984, devotional activity to our Lady of Fatima was commenced by some Catholics at the Holy Family Church at Karama.	This also continues to the present.	These activities have no political purposes.	They have all been conducted under what has been called the 'umbrella' of the Church, which is to say that they have been conducted with the approval of the Bishop and the relevant priests, and, to the extent that the laity have been left to themselves to organize the devotions, there has existed the power to intervene on the part of the bishop or the relevant priests.	Nuns from more than one religious congregation have taken an active and leading role in the organization of the Fatima devotions.	None of the Fatima exercises has taken place except at Catholic churches and with the approval of the Church authorities.		For the purposes of the devotions at the Karama church, a small statue of the Virgin, bought in Portugal by Mr. Victor Godinho about two years ago and donated to the church, is used.	Mr. Godinho is a Catholic, of Portuguese origin, called as a witness for the plaintiff.		He, like many of the Portuguese and Timorese persons referred to in this case, has an intense devotion to Our Lady of Fatima: he testified
that he has been to every Fatima devotion that has taken place, (presumably) since he has been in Darwin.	In
connexion with the devotional exercises, parishioners donate money.


The cult of Our Lady of Fatima is peculiarly Catholic and, in the Darwin Diocese at least, is practised only by Catholics under the general control, actual or potential, of the Catholic hierarchy.	The head of that hierarchy in Darwin is The Most Reverend Edmund John Patrick Collins, Bishop of Darwin.	'The Code of Canon Law', exhibit J, contains the following canons:

375, par.1. By divine institution, Bishops succeed the Apostles through the Holy Spirit who is given to them.	They are constituted Pastors in the Church, to be the teachers of doctrine, the priests of sacred worship and the ministers of governance.

Par.2.	By their episcopal consecration, Bishops receive, together with the office of sanctifying, the offices also of teaching and of ruling, which however, by their nature, can be exercised only in hierarchical communion with the head of the College and its members.

391, par.1. The diocesan Bishop governs the particular Church entrusted to him with legislative, executive and judicial power, in accordance with the law.


Immediately beneath the bishop in the hierarchy are the parish priests, who, subject to the authority of the



bishop, exercise authority over all Catholics within the geographical limits of the parish.	The parish priests are appointed by the bishop.	Canon 515 of 'The Code of Canon Law', in part, provides:

515. par.l. A parish is a certain community of Christ's faithful stably established within a particular Church, whose pastoral care, under the authority of the diocesan Bishop, is entrusted to a parish priest as its proper pastor.


The events giving more immediate impetus to these proceedings came to the notice of Mr. Godinho when Mrs.
Cruz, his sister-in-law, drew his attention to a notice in a newspaper on 6 March, 1987, in the following terms:
LEGAL NOTICES

NORTHERN TERRITORY OF AUSTRALIA ASSOCIATIONS INCORPORATION ACT
NOTICE OF INTENTION TO APPLY FOR THE INCORPORATION OF AN ASSOCIATION

I, Jose Monteiro of 6 Aldridge Place, Millner, N.T. in the Northern Territory, a person authorised in that behalf by the committee of the association known as Fatima Festivities Foundation hereby give notice that I intend to apply for the incorporation of the association under the Associations Incorporation Act.
The objects and purposes of the association are as follows:

	To promote and to support the festivals in honor of our Lady of Fatima.
	To organise the festivities of 13th of May and 13th of October, and others.

3	To help collect funds to support the expenses of the festivities.
Dated this 18th day of February 1987.

APPROVED IN ACCORDANCE WITH SECTION 5(2)(c) OF THE ASSOCIATIONS INCORPORATION ACT.

R. Herrick
Assistant Commissioner for Corporate Affairs
25/2/87


Mr. Godinho, disturbed by what he thought to be the implications of the notice, went to the Corporate Affairs Commission and requested that the application not proceed. He did so, not only on his own account, but also because fellow parishioners and nuns had asked him to do so.	He said he had been asked to object by some 50 or 60 parishioners of several parishes of the diocese of Darwin. After seeking legal advice, Mr. Godinho's sister-in-law, Mrs. Cruz, caused a letter, signed by 67 persons (on my count), including the witness himself, to be sent to the Commissioner for Corporate Affairs.	She had caused the letter to be drafted; she obtained the approval of some nuns who were members of the Fatima festivities group to the contents of the letter, and then she went about getting signatures for it.	Each signatory to the letter expressed to Mrs. Cruz agreement with the matter contained in the letter.	That letter, dated 12 March 1987, became exhibit D. By letter dated 17 March 1987, the Deputy Commissioner for Corporate Affairs said inter alia:
"•••It is not the function of this office to decide between competing interests, in a matter such as this.	The Associations Incorporation Act provides that any person may, within three weeks after the publication of a notice of intention to apply for the incorporation of an association, apply to a Judge of the Supreme Court for an injunction•••"


Mr. Godinho expressed the reasons for his own opposition to the incorporation of the association in varying ways.	However, I believe they can be summarized. He said that the name 'Our lady of Fatima' is exclusively associated with the Church and, therefore, that Fatima
devotions should come under the 'umbrella' of the Church and not of a private body.	He said that if the proposed incorporation takes place, there could be a division of the parishioners and individual parishioners would have to decide between one side or the other because there would	be two groups attempting to carry out the very same task.
There would be duplication of certain religious activities. Mr. Godinho said the incorporation would be against the principles of the Church.	He would object to the showing of films telling the story of Fatima if it were not done under the general supervision of the Church.	Mr. Godinho also expressed concern about the defendant's intentions in relation to the gifts of money that are customarily made in connexion with the devotions.	He said that, 'The money was given to Our Lady of Fatima for the church to do whatever they want to do with the money.'	He said that the defendant
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'	regarded it as the property of the ethnic group that donated
'
it.	I understood him to refer to the Portuguese and Timorese Catholics.	During the course of cross-examination of Mr. Godinho, Mr. Waters unequivocally informed the court that neither his client nor the proposed body corporate makes any claim, present or future, to a sum of money (between three and four thousand dollars) deposited with the Territory Building Society in respect of which the defendant has retained possession of the pass book.	I would therefore expect Mr Monteiro to return the relevant documents to Sister Leonia without an order from me.		The fact of the defendant's retaining possession of that book to the time of trial is of no relevance to this case except in so far as it reflects on his dispositions and attitudes towards his fellow parishioners and, therefore, has helped me to evaluate his reliability as a witness.	It also helps to explain the formation of the defendant's breakaway group and the motivation for it.

Mrs. Alda Tinoco Cruz, referred to earlier as Mr. Godinho's sister-in-law, whose occupation is housewife and mother, belongs to the Fatima Festivities group the
function of which, for some years, has been to help organise the Fatima devotions, in particular the processions of 13 May and 13 October each year: 'we organise the thing and the songs and all this in Portuguese language.'	The nuns (generally referred to as 'the sisters'), help with the
organisation.	In particular, Mrs. Cruz named Sister Leonia, Sister Manuela and Sister Rosarie, all of whom are Timorese. The defendant was the secretary of the group at all material times until at least 13 February, 1987.	It was clear on the evidence that this group was and continues to be an informal gathering of interested and willing Portuguese and Timorese Catholics, acting with ecclesiastical approval, dedicated to the Fatima devotions, the personnel of which has changed from time to time with various contingencies, such as a nun leaving Darwin.			The size of the group has been indeterminate.		Anyone sufficiently interested and acceptable has been welcome to attend meetings and to give help.	The nuns were also described by Mrs. Cruz as helping to maintain the beliefs of Fatima for the new generation: presumably those born in Australia or who have come to Australia as children.	Mrs. Cruz expressed her belief that Our Lady of Fatima has been instrumental in the performance of many miracles, particularly in relation to healing.	She said that miracles have been particularly evident during the processions.

Mrs. Cruz identified the present trouble as reaching a critical stage on Friday 13 February 1987 at a meeting of the Fatima Festivities group at the Chapel of the Holy Family at Karama at which the defendant was present.
At that meeting, Sister Leonia presided, Sister Georgina was treasurer and Mr. Monteiro, secretary.	These positions were
.'	the result of informal appointments made by amicable agreement rather than by formal procedure.	The practice of
making such informal appointments to office has existed for some years.	Mrs. Cruz said that, because two nuns who had hitherto been involved with the group had left Darwin, the defendant wanted to 'take over'.	One of the nuns who had left was Sister Adelaide, a native of Portugal.	Mrs. Cruz said everyone at the meeting agreed that the nuns present were capable of carrying on the work of the nuns who had left.	Mrs. Cruz said the defendant quarrelled with Sister Leonia telling her that, because Timorese people do not have sufficient mental capacity to attend to money matters, he would have to take over.	I should mention that these are not Mrs. Cruz's very words, but this was the effect of her evidence.	Upon hearing Mr. Monteiro speak to Sister Leonia in this way, Mrs. Cruz became upset and delivered a short homily to Mr. Monteiro against racism.	(Mr. Monteiro is a native of Portugal, while Mrs. Cruz and Sister Leonia are natives of Timor.)	Mrs. Cruz admonished Mr. Monteiro, saying they must all be united because otherwise there would be a split in the Church.		Then Mrs. Cruz and the other members of the group present asked the defendant to resign from the group.	He agreed to do so, but he asked to be allowed to take some documents home, promising to return them on the following Monday.	In view of the fact that his resignation as alleged by Mrs. Cruz was not admitted by the defendant, it should be noted that I accept the evidence of
..	Mrs. Cruz and find that the defendant did offer to resign from the group as alleged.	The nuns handed him some documents (which included the banking documents referred to above).	The defendant had not at the time of trial returned the documents as promised.	(They are the documents referred to above which, in view of the defendant's disclaimer at the hearing, I expect will have been returned by now.)	That evidence describes the culmination of a deterioration in the relationship between the defendant and the rest of the Fatima Festivities group.



Mrs. Cruz expressed opposition to the proposed body.	She insisted that any such group should be subject to the Church.	She said the existing committee was performing its functions satisfactorily and there was no good reason for a new one.	She said that if the defendant organised a Fatima activity she would refuse to go to it.	She was concerned that Mr. Monteiro would be the cause of splitting Catholics when there was no reason to do so; when everything was going so well.	She said that she had seen that Mr.
Monteiro was not really interested in attending the prayers associated with the Fatima exercises, but only with the meetings and processions.	Mrs. Cruz said parishioners will ask why the defendant is doing this to them, and that will, in itself, split them.	Mrs. Cruz also said that she has never seen the other members of the defendant's association
..	take part in any procession or other Fatima activity.	I believe she regarded their involvement as a mere device to
assist the defendant to achieve control of the Fatima activities.

Sister Leonia, referred to above as the president of the Fatima Festivities group, a Religious Sister, who works with Timorese refugees and migrants and Portuguese migrants in Darwin, came to Australia in August 1975, herself a refugee.	She had been a nun in Timer.	She explained that, in general, before a Fatima procession takes place, a meeting is held to plan it.		Such meetings have been held for some years.	They take place either  in  a church or at the convent of the Dominican Sisters.	The   group is organised informally:	'Who want to come are free to come.'	This is clearly the group described by Mrs. Cruz as 'the Fatima Festivities group'.	Sister Leonia said that the arrangement.by which matters pertaining to Fatima devotions had been conducted over the years had proceeded very happily until now.	Father Healy testified that the group was a loose committee that has met regularly twice a month, at the rosary on the 13th of each month and at mass on the third Sunday of each month.	He also said it met on other occasions.	Minutes have not been kept: the committee have not been concerned with formalities but 'with  organising devotional practices and particularly the processions.'	Sister Leonia also described the events of
'. '	the meeting of 13 February 1987.	She said that at the end
of the meeting another nun handed to her all the documents, including those relating to the building society account.
Mr. Monteiro said, "Sister, please give me those documents because I have got to sign or to count how much money is there."	Sister Leonia was herself minded to refuse but Sister Georgina persuaded her to consent, saying that Mr. Monteiro would return the documents as he promised.
Mr. Monteiro promised to return the documents on the following Monday.

Mr. Jose Gusmao, a refugee from Timor, when asked why he was opposed to the proposed incorporation, said:

'Mr. Monteiro has worked with the nuns and the old organisation for many years and, I presume, they have confidence in each other and they trust each other.
Therefore they should have had consultation before he went into this. I'm not against the freedom of anybody to start an association.	I'm against this, mainly, because they applied to incorporate this association when there were matters to be resolved in the committee.	That's why I can say that this incorporation will increase the rift already existing, and the contradictions already in existence.	This is Easter time and Lent; we should sit together and work out our differences because we believe that Christ is the creator of a church which is united and undivided.
Therefore, someone like Mr Monteiro, myself or the nuns, are all part of this mystic body which is the church.	If the incorporation is done in an atmosphere of calm consultation with everybody agreed, then I would support the idea.	For 400 years we have been under the influence of the Catholic Church and have always


.'    '		linked with the church, and the name of Our Lady. As a Timorese I believe  that as the priests, the Bishop and the nuns
are doing the job.	It is not necessary to start another activity which is parallel.	If I want to promote and maybe advertise this name of Our Lady I look for associations or committees which are already in existence within the church and help them.	Every organisation of this kind should be supervised by the priests and the bishop, so that later on there is no bad interpretation by this association.'


I have freely edited Mr Gusmao's evidence.	I hope I have preserved its sense.

In general there is considerable evidence that devotion to Our Lady of Fatima has a special place indeed in the religious lives of Portuguese and Timorese people; that it is very much part and parcel of their Catholic religion, to the extent that if deprived of it they would regard their religion as greatly impoverished; that, as a consequence, they believe that all activity touching upon devotion to Our Lady of Fatima is and should remain within the exclusive domain of the Church.	For these persons, statues representing Our Lady of Fatima are objects of reverence and fit to be adorned with flowers.	It is feared by many Portuguese and Timorese Catholics that the proposed incorporation will, if permitted, be instrumental in creating divisions amongst them.
•,		The bishop is ultimately responsible within the diocese for the spiritual welfare of Catholics residing therein.		However, in order to carry out this responsibility, he empowers the priests to act in his name. The parish priests are responsible for the spiritual welfare of members of their parishes, subject to the bishop.	The responsibility for the administration of the sacraments rests on the priests under the bishop.	In respect of devotional activity, if the administration of a sacrament is involved, a priest must be actively involved.	A religious person who is not a priest, or a lay person may lead a
non-sacramental devotion.	The most common sacraments are mass, baptism, penance and marriage.		The role of the laity was described by Father Healy.	He said that since the Vatican Council in the late 1960s and early 1970s, the role of the laity has been greatly increased.	Every parish is expected to have a parish council consisting of religious and lay people.	Lay persons are encouraged to take initiatives and to 'take their part in the active life of the Church.'	A parish council is advisory to the parish priest.	Father Healy referred in summary form to the chief devotional activities of Catholics.	Ethnic groups are encouraged to have masses and devotions of their own.	Where the diocese can supply a priest able to use the language of an ethnic group it does so.	Father Healy confirmed the testimony of others concerning the special devotion of Timorese and Portuguese to Our Lady of Fatima.	The
,,	processions of 13 May and 13 October presently take place at the Holy Spirit Church of which Father Healy is parish priest.	They commence in the church, the participants saying the rosary as they go.		After each section of the rosary, called a 'mystery', they sing a hymn or two.		The procession goes across the church car park, to the school entrance, onto Wanguri Terrace, around the corner, along Strelley Crescent back to the car park and then it returns into the church.	After the procession, a devotion called 'benediction' takes place.		Father Healy has himself taken part in such processions.	The late Bishop O'Loughlin and Bishop Collins have also taken part.	Such processions have a purely religious purpose.		Special care is taken to avoid any conflict that might arise from issues upon which differences of opinion may exist, such as the question of independence for East Timor.		Father Healy said that everybody is extremely careful that absolutely nothing but the rosary and other devotional matters are 'mentioned or aired' at the processions.		He said that the processions are arranged by a little group headed by Sister Leonia.	He said they perform their task extremely well.

Father Healy described the Code of Canon Law as 'our book of laws', meaning that anyone who wished to remain a member of the Catholic church must conform with the provisions of that code.	The proposed incorporation does not conform with the Code, Father Healy said, insofar as the
,,	approval of the bishop has not been obtained to 'take such a step'.	Father Healy said he was proceeding on the assumption that the defendant wanted to incorporate the informal group referred to as having been presided over by Sister Leonia.		However, as the case proceeded, it became clear that the defendant's intention was to incorporate a new association: originating at its inaugural meeting on 10 February 1987.		To that extent, any objection based on the belief that the defendant is trying to incorporate the informal group that has been carrying on the task of organising Fatima festivities for a number of years is misconceived.	Father Healy based his assumption on the facts that the defendant continues to hold the bank documents of the old group, that his association uses the name 'Fatima Festivities', a name used by the old group, and, presumably, because its aims are concerned with Our Lady of Fatima.

Father Healy explained that the bishop is responsible to the Roman Pontiff for how doctrines relating to the Virgin Mary are conducted within the diocese.	He  said that the showing of videos and the like to promote the objects of the proposed corporation must of necessity touch on matters of doctrine concerning Our Lady for which the bishop has a responsibility to ensure correctness.	Father Healy said that, as a consequence of this responsibility, the bishop has power to apply an ecclesiastical sanction,
.,		but the use of such a sanction would be 'the last thing in the world (the bishop) would want to do.••and so the only thing left is to use a civil procedure.'	Father Healy agreed with a leading question I put to him to the effect that the reason the bishop has not used an ecclesiastical sanction was that to do so would be an action of last resort.	I will not dwell on this question, except to say that I can understand the sensitivities of the bishop in the circumstances.	From his standpoint, no doubt, ecclesiastical sanctions are more serious than temporal sanctions:	in the last resort, he would no doubt see that the worst that a court can do is to imprison the body.
However, I am relieved from taking this matter into account in the exercise of my discretion because the limitation period of three weeks provided by the Associations Incorporation Act is sufficient reason for the plaintiff not to have delayed longer than it did before moving the court.

It is a matter of concern to Father Healy, which he mentioned more than once in the course of giving evidence, that the proposed corporation would have as the chief words of its name 'Fatima Festivities', words that have been used, albeit informally, by the group that has organised Fatima activities, as its name, for some years and which, under Church supervision, will continue to do so.	There was evidence that the group's bank account was called 'Fatima Festivities'.	It was submitted on behalf of the defendant
that this was merely the name given to the bank account and was not the name of the group.	I disagree.	On the whole of the evidence I am satisfied that the old group regarded itself as the Fatima Festivities group and used that name.
An ordinary Portuguese or Timorese parishioner in Darwin may confuse the proposed corporation, if it uses the proposed name, with the group headed by Sister Leonia and approved by the bishop.	The informality of the old group, typical according to Father Healy of the informality of such groups within the Church, does not carry an inference of lack of importance either of the group itself or of its name to the extent that the name of the less formal group should be disregarded when considering whether another name ought to be given the sanction of the law.

Father Healy expressed his fear that the proposed body will want to involve itself in the forthcoming Fatima festivities.	He asked rhetorically, '•..in the immediate future, how will I conduct myself when the existing committee who have already been practising hymns and so forth every Wednesday night for several weeks and who have decided where they want the procession to go, and when another association comes along from outside and wants to participate in the same things: particularly in the organisation?		It is only creating division and misunderstanding.'
The existing group under Sister Leonia is well known to and supported by the Church authorities.	Father Healy said that there was never any doubt as to how to get in touch with that group: if the bishop wanted to contact them he need only to speak to Sister Leonia at any time, and she would bring her committee in to discuss the question with him.

There is no activity disclosed by the evidence to which the objects of the proposed corporation are capable of referring by means of the expressions, 'the festivals in honour of our Lady of Fatima.' and, 'the festivities of 13th of May and 13th of October,' (see exhibit C, supra), other than the processions and other devotional activities already described and having been organised for some years by Sister Leonia's group and conducted on Catholic Church property.
As a consequence, I find that, whatever the defendant's personal intentions may be, a literal carrying out of the objects numbered 1 and 2 of the proposed corporation would inevitably lead to conflict between the members of the proposed corporation and the group, now led by Sister Leonia.	That conflict would upset and distress many and would not be at all justified by anything that has been elicited in evidence.

The membership of the new association is only eight persons consisting of the defendant, his wife, his son, his
son-in-law, his cousin and some friends.	None of that group except the defendant has taken any part in the organisation of Fatima festivities within the diocese.

It reflects adversely on the defendant that he formed the new organisation secretly in the sense that he told none of those persons with whom he worked on the Fatima Festivities group and who would have been vitally interested to know what he was doing.	It should be remembered that at the time of the meeting of 13 February 1987, the new association was already two days old.

The defendant gave evidence in his own case.	In fact, his evidence augmented an affidavit sworn by him on 13 April 1987, and read.	Parts of the affidavit are of sufficient importance to warrant reproduction here:

	I am the defendant in these proceedings.	During the latter part of 1986 and early 1987 I had conversations and discussions with a number of my friends of Portuguese or Portuguese/Timorese origin as to ways in which we could best celebrate and promote the festivities held in Honour of Our Lady of Fatima and which are conducted on the 13th May and 13th October of each year.
	I attended a number of informal meetings with persons of similar interest.


	On the 10th February 1987 following those preliminary meetings I attended a meeting at my home the purpose of which was to set up an incorporated association.
	Now produced and shown to me marked "JMI" is a photocopy of the notes which I made during the course of that meeting and attached to the same is an English translation of the notes prepared at my request by Mr Kevin Sherlock whom I know to be fluent in both the English and Portuguese languages.



(The notes referred to show the same objects as exhibit c, supra.)


	The Foundation would hope to organise a procession to be held either before or after the devotional activities associated with Our Lady of Fatima at the Roman Catholic Church designated for that purpose.


	It was never the intention of the proposed committee to interfere with any of the religious practices or devotional activities associated with the celebration of Our Lady of Fatima.


	So far as I am aware, none of the persons supporting the Fatima Festivities Foundation has any doctrinal or dogmatic difference with the Roman Catholic Church concerning the status of Our Lady of Fatima.


	The Foundation would hope to organise the buying and display of flowers associated with the Festival and to hold a function following the Mass on each of the Festival days.


	It would be hoped that the Foundation would also hold social gatherings of the Portuguese and Portuguese/Timorese community.


12	It is anticipated that the Foundation would arrange the distribution of a film concerning


•

Our Lady of Fatima and also arrange the distribution of a video to persons interested.

	The Foundation would also concern itself with fund raising not only for the purpose of the procession, flowers and the function following the Mass, but also to assist the diocese in its welfare work and more particularly the diocese of the Roman Catholic Church in East Timer.


	It would also be intended that the Foundation would arrange the publication of articles of a religious and social nature connected with the message of Our Lady of Fatima.


17.		I believe the Foundation will form a social and community focus for Portuguese and Portuguese speaking people in the Darwin area.	It will promote an interest in the ideals of Our Lady of Fatima and will, by virtue of its fund-raising activities, benefit the needy of the diocese and of the East Timer diocese.


The defendant described himself as a pensioner.	He said he was almost 73 years old.	He said when he was young he became aware of the events at Fatima.	He came to Australia in 1975 from Timer.	He said that adoration and faith to Our Lady of Fatima has been engraved in his heart. I recognise the possibility that the word 'adoration' may have been a misinterpretation by the interpreter of what he actually said.	However, if his position towards the Virgin is one of adoration, some point is given to Father Healy's fears concerning the possibility of the very error feared by the bishop and other clergy.
I do not propose to go into detail, there being no point in doing so, but I find as a fact that an intense interest in public devotional activity centering on Our Lady of Fatima has been and remains a dominating influence in the life of the defendant.	In respect of such devotion, he reiterated much of what was said by other witnesses.	Mr.
Monteiro, in response to questions from his counsel, explained in some detail what he expected the proposed corporation would do.	If the association were to continue unincorporated, the expressions of intention of its members might be of particular significance in forecasting its future conduct.	However, if it is to become incorporated, the most reliable indicator of its future conduct is its 'objects and purposes', to use the language of the Associations Incorporation Act.	They have been specified earlier herein by reference to exhibit C.	Whatever the defendant says that the body will do, it can do nothing that is not within the scope of its objects and purposes: reference may be had to cases upon the doctrine of
ultra vires, e.g., Ashbury Rly Carriage and Iron Co v Riche [1875] L.R. 7 H.L. 653, where the doctrine is said to have been first stated with authority.	And it must be taken to be likely to do what it is empowered to do by its objects and purposes:	this is more likely in the case of a corporation, like the proposed corporation, of which the objects and purposes are very few and very specific.
I formed a distinct impression that Mr. Monteiro was prepared to treat the truth as not of paramount importance when he thought it would suit his purpose.	I am unable to rely on his account of his motives for the formation of the new association including the events culminating in his break with the old group.


The Associations Incorporation Act provides for the incorporation of certain associations and for matters incidental thereto.	An 'association' is defined so as to include an association formed or carried on for a religious purpose: subsection 4 (1).	The term 'unauthorized name' is defined as follows:


'in relation to an association a name that is, in the opinion Registrar (under the Companies undesirable ..•': subsection 4
 

• • •	I	• • •
of the Act),
( 1) •



Section 5 provides for public notice of intention to apply for incorporation:

'5.	NOTICE OF INTENTION TO APPLY FOR INCORPORATION

	Where the committee of an association authorizes a person to apply for the incorporation of the association under this Part, that person may, by notice published in a newspaper circulating in the Territory, give notice that he intends to apply for the incorporation of the association under this Part.

0

	A notice given under sub-section (1) shall -


	be in the prescribed form;


	specify the objects and purposes of the association in respect of which it is given; and


	be approved by the Registrar before publication.'



Section 6, under which these proceedings are, in part, brought, provides:

'6.	RESTRAINT ON INCORPORATION

	Any person may, within 3 weeks after the publication of a notice under section

5 of intention to apply for the incorporation of an association, apply to the Supreme Court for an injunction to restrain the person who gave the notice, or any other person, from applying, or proceeding with an application, for the incorporation of the association.

	The Supreme Court may grant an injunction for which application is made under sub-section (1) -

	on the ground that -


	the association is not an association for the purposes of this Act;


	the association was formed or is carried on, or is proposed to be incorporated, for an immoral, disloyal of illegal purpose; or


	the incorporation of the association is against the public interest; or


	on any other ground which the Supreme Court considers just

	The Supreme Court may determine an application under this section notwithstanding that all the parties interested are not parties to the proceedings.




The Catholic Church in the Northern Territory Act provides for the establishment of property trusts in respect of the Catholic Church in the Northern Territory and other matters.	'Catholic Church' is defined as the Church which acknowledges that the Roman Pontiff for the time being is its spiritual head.	'Bishop' is defined in relation to a diocese as the person for the time being ruling the diocese under and in accordance with the canon law of the Catholic Church, and includes an administrator apostolic and a vicar capitular.		'Parish priest' is defined in relation to a parish of a diocese as the person duly appointed by the bishop of the diocese as parish priest of the parish...'.

The Act makes provision for the establishment of property trusts as follows:

PART II - ESTABLISHMENT OF PROPERTY TRUSTS
Division 1 - Establishment
3.(1) Subject to this Act, the bishop of a diocese may, by instrument in writing under his seal, make by-laws not inconsistent with this Act establishing a property trust in respect of -
	the diocese;
	a parish of the diocese; or


	a Catholic institution or association that has its principal

'
address for service of notices in the diocese.

(2)	A bishop shall not make by-laws under sub-section (1) in respect of an institution or association unless the persons having the management of the affairs of the institution or association have requested him to establish a property trust in respect of it.


The content of the by-laws of a property trust are to be specified in consequence of section 5:

5.(1) The by-laws of a property trust -

	shall prescribe the name of the property trust;


	in the case of a property trust established in respect of an institution or association, shall prescribe -
	the purposes of the property trust;
	the membership of the property trust;
	the designations of -


	the persons having the management of the affairs of the property trust;

(BJ	the public officer of the property trust; and

(C)	the persons who may exercise the powers and functions of the public officer where there is no public officer or where the public officer is absent from the Territory or from his office or unable to act; and

	the manner in which, subject to this Act, the property trust shall be bound; and
	may make provision, not inconsistent with this Act, for or in relation to the

'
regulation, management and administration of the property trust.

(2) The by-laws of a property trust may provide that a matter relating to the regulation, management or administration of the property trust may be provided for by rules, not inconsistent with this Act or the by-laws, made by the property trust.


The bishop is required by section 6 of the Act to publish in the Gazette a statement relating to the effect of a by-law prescribing or amending, inter alia, the name of a property trust.

Section 8 of the Act prescribes the purposes of a property trust:

8.(1) The purpose of a property trust established in respect of a diocese or parish shall be, and each purpose of a property trust established in respect of an institution or association shall be related to, the advancement of the work of the Catholic Church in the Northern Territory.

(2) In particular, and without limiting the generality of sub-section (1), a property trust may, subject to its
by-laws -

	perform works and provide services that -
	are of a religious, educational, charitable, social or benevolent nature; or
	relate to health or welfare; and


	do anything that is required or permitted to be done, or necessary or convenient to be done, ancillary to the work of the Catholic Church in the Northern Territory.

Section 9 provides that a property trust established in respect of a diocese subsists in the bishop of the diocese.

Section 11 provides the effect of the establishment of a property trust.

11.(1) A property trust -

	is a body corporate with perpetual succession and a common seal;
	subject to this Act and the

by-laws of the property trust, may acquire, hold and dispose of real and personal property; and

	may sue and be sued in its corporate name.


(2) All court, judges and persons acting judicially shall take judicial notice of the common seal of a property trust affixed to a document and shall presume that it was duly affixed.

The powers of a property trust are found in section 12:

12.(1) A property trust has power to do all things necessary or convenient to be done for or in connection with or incidental to the carrying out of its purposes, the performance of its functions and the exercise of its powers.
(2) Without limiting the generality of sub-section (1), a property trust may, subject to its by-laws -
	raise or borrow money with or without security; and




'
	act as trustee of any property or as executor, administrator or trustee of any estate.



The defendant submitted that the plaintiff was without standing to commence this action.	I was referred to a number of authorities, in particular, to Australian Conservation Foundation Incorporated v The Commonwealth of Australia (1978-1980) 146 C.L.R. 493 and to
Onus and Anor v Alcoa of Australia Ltd (1982) 149 C.L.R. 27. However, in the case at bar the very section providing the remedy (section 6 of the Associations Incorporation Act, supra), in terms, permits any person to make an application. I was referred to no authority to the effect that the apparent breadth of the expression 'Any person' ought to be read as limited by reference to case law.	It would have been very easy indeed for the Parliament, if it had so intended, to limit the comprehension of the expression 'any person' by the addition of such words as 'having sufficient interest'.	The question of interest might well be a matter to be taken into account in the exercise of the discretion conferred by subsection 6(2).	A court would be unlikely to grant an injunction under section 6 in a case where neither the applicant nor the public were likely to derive any benefit therefrom.	However, the fact remains that standing is conferred on 'any person' by subsection 6(1).	In the absence of authority bearing on the proper construction of the words 'Any person' in statutory provisions like



'
subsection 6(1), my remarks ought not to be taken as a considered decision on this question.	Dr KL	Fletcher, in his work, 'The Law Relating
to Non-Profit Associations in Australia and New Zealand', says (pp.255-6) in dealing with the question of public interest in the incorporation process:

'If minor matters of detail are overlooked the fundamental difference between the "two or three-stage" and "four-phase" incorporation procedures is public involvement.	In the "four-phase" process, the public is invited to
raise objections to the incorporation of particular applicant associations whereas in the "two or three-stage"
processes the public interest, if any, is protected by the registering authority ensuring that only applicants who satisfy the statutory criteria are accorded corporate status.'	(emphasis mine)


The system provided by the Associations Incorporation Act is using Dr Fletcher's terminology, a "four-phase" system.

In any event the plaintiff has standing under the general law by virtue of its purposes and powers under the Catholic Church in the Northern Territory Act:	see sections
8 and 12 supra.	The late Bishop of Darwin, J P O'Loughlin, by notice dated 15 December 1979 published in the Government Gazette of 4 January 1980, notified the establishment of a property trust in respect of the diocese of Darwin and prescribing Catholic Church of the Diocese of Darwin Property Trust as its name.	That property trust is the





present plaintiff.	The establishment of the property trust was empowered by section 3 of the last mentioned Act; and the prescription of the name was required by section 5 of that Act: see supra.			The plaintiff is a body corporate and may sue in its corporate name: section 11.	Although, by section 9 the plaintiff (the property trust), subsists in the bishop, and accordingly, the bishop may have exercised the powers of the plaintiff, by virtue of section 11 the plaintiff may sue in its corporate name.	By section 8 of the Act the purposes of the plaintiff are related to the advancement of the work of the Catholic Church in the Northern Territory.		The generality of that provision is not limited by reference later in the section to specific purposes, including inter alia, the provision of services of a religious nature.		The devotions to Our Lady of Fatima described in these reasons, including the processions and matters incidental thereto, are related to the advancement of the work of the Catholic Church in the Northern Territory and constitute the provision of services of a religious nature.		The work of the Church clearly includes the spiritual welfare of its Portuguese and Timorese members for whom, in particular, the Fatima devotions are provided.	The general superintendence of such activities advances that work.	By virtue of section 12 (vide supra), the plaintiff has power to do all things necessary or convenient relating to the carrying out of its purposes.	In view of these statutory purposes and powers the plaintiff has a real and
'
legitimate interest in protecting activities done in furtherence of its purposes from interference, either actual or reasonably apprehended as a possibility.	The prosecution of proceedings in a temporal court, in an appropriate case, may aptly be categorised as something necessary or convenient to be done in connection with the carrying out of the purposes to which I have referred.	The plaintiff has locus standi in the present action.

It would not be inappropriate to make it clear what the court will not do.	The court could never, under any circumstances, allow itself to be used as an instrument either to suppress or to promote, to any extent whatever, religious belief and worship, as such.	If the defendant had wished to set up a religion based upon the worship of Our Lady of Fatima, doctrinally unsound though it might be to Catholics, the law would not prevent or hinder him from doing so.	However, if the exercise of religious freedom by the defendant impinges adversely upon the rights of others, including the right freely to exercise their own religious beliefs, the court may, in a proper case, take a step having the effect of curtailing the freedom of the defendant, not for the sake of curtailing freedom but, on the contrary, to protect it.	Not all desirable freedoms can coexist.

The name of the proposed corporate body is 'Fatima Festivities Foundation'.	The name of the informal group now
having Sister Leonia as its president is 'Fatima Festivities group'.	The latter has existed in the manner described earlier at least since some time in 1983, and, during that period, has been known by that name.	It is an active group working with ecclesiastical authority.		The name is one which has significance to any person who is likely to wish to engage in devotional activity of Our Lady of Fatima.	The same or a similar name used by another association concerned with similar activities in the same locations is likely to lead to confusion.	Although the power of the court is not to be found or limited by reference to the powers of the Registrar, the very fact that a special power is given to the Registrar under subsection 8(2) of the Associations Incorporation Act to refuse incorporation gives emphasis to the significance of the name of a corporation.	The consequence of an 'unauthorized' name, which for present purposes is one that is 'undesirable', is that the Registrar is to refuse to issue a certificate of incorporation of the association.	It is not surprising that there is no authority purporting to set forth	hard and fast criteria for determining undesirability of a corporate name.	In the course of his reason in South Pacific Airlines of
New Zealand Ltd v Registrar of Companies [1964] N.Z.L.R. 1 at p.5, McGregor J said, 'Each name must be considered by the Registrar in the light of its own merits or demerits, but it is clear that any name that might mislead the public or a recognised section of the public in any particular
-
locality, or would be likely to cause confusion, is undesirable, irrespective of the intentions or the motives or purposes of the applicant'.	McGregor J was there referring to a power in the Registrar under section 31 of the Companies Act 1935 (NZ) empowering the Registrar to refuse to register a company by a name which in his opinion is undesirable.	I respectfully adopt what the learned judge said in that respect as being part of an apt way of describing the quality of undesirability.	It is applicable to the present case.	The possibility of misleading in respect of religious practices is no less serious to many persons than the possibility of misleading in respect of profit or property is to others.		I am satisfied on the evidence in this case that the name proposed by the defendant is capable of being confused with the name of Sister Leonia's unincorporated informal group.	I believe it would have a potential to create disharmony and conflict where there has been harmony and cooperation for several years.	The words 'Fatima Festivities' were devised by the older group.	The group has identified itself by reference to those words.	Because of its real potential for confusion, I regard the proposed name as undesirable.

The incorporation of the defendant's association would give its use of the name, 'Fatima Festivities Foundation', the sanction of law and, as it were, a monopoly status.	In the circumstances of the case, I regard it as
unjust to the older group that the new association should be allowed to move into that superior legal position.
Dr Fletcher, at p.256 of his work cited above, says: 'The prime justification for the advertising requirement is to alert members of unincorporated associations to attempts by former or other members of their group or persons with no previous connection with the group to "take over" the goodwill of their association by incorporating an association with a similar name or objects to an established unincorporated association.'	This statement is made without expressing authority for it, but, with respect, it impresses me as a valid statement, and one which I readily adopt.	In reaching my conclusion in respect of the use of the name, 'Fatima Festivities Foundation', I have weighed as well as I can the competing interests of persons affected by this decision.	There is no evidence that it would cause any hardship to Mr Monteiro and his associates, who have only recently appropriated the disputed name, to have to find another name that is neither likely to cause confusion with the older, larger and more active group, nor likely to put that group in an inferior position with respect to a name it has been using for some years.		By reason of the name alone I would grant the injunction sought by the plaintiff.

Another reason for favouring the plaintiff's claim for injunction, especially when taken together with the offending name, is based on a consideration of the objects
and purposes of the proposed corporation.	The evidence establishes overwhelmingly that the Fatima Festivities (and there have been many), conducted in the Catholic diocese of Darwin are those organised by the group which operates under Church supervision and is now under the presidency of Sister Leonia.	The association proposing to incorporate has never organised or promoted such a festivity.	The stated objects and purposes of the proposed corporation (see exhibit C), refer to the promotion and support of' ••. the festivities in honer of our Lady.••', and to the organisation of' .•. the festivities of 13th...': emphasis mine.		The definite article, trivial though it is in each case in a quantitative way, is qualitatively significant.	The use of the definite article bespeaks an intention on the part of the draftsman of the objects and purposes that it should be within the power of the corporation to promote and support and to organise the very Fatima festivities of which there is evidence.		If it were intended by the draftsman that some different and other Fatima festivities be referred to by the objects it was inappropriate not to have omitted the definite articles in objects and purposes 1 and 2.	The defendant may then have more credibly argued that the corporation intended to promote, support and organise other and distinct Fatima festivities.	Mr Monteiro's present disclaimers cannot prevail against the clear terms of the objects and purposes.	The only Fatima festivities which do, in fact, take place several times in each year are promoted,
•
supported and organised by the plaintiff's group upon the plaintiff's land.		Again, the position might be different if the corporation were, like many commercial or trading corporations, empowered by its objects to carry out almost every conceivable activity that alert solicitors have been able to imagine.	No-one seriously expects a company established to run a retail store in a city suburb, to operate a gold mine, or to engage in deep sea fishing.	In such cases the objects are typically numerous and diverse.
That is not the case with the proposed corporation.	It has
only three expressed objects and purposes, each of which relates precisely to the activities its chief promoter intends it to engage in.	I was not persuaded by a submission that the corporation may never, in fact, attempt literally to carry out its first two objects and that the appropriate time to move to curtail its activities would be when it might attempt to carry out those objects, if it does so.	Counsel for the defendant, pressed by me to be specific about what his client intended that the proposed association would do, said that it would collect money for the functions of 13 May and 13 October each year to be spent on flowers and celebrations.	He said that his client would have nothing to do with the devotional activities associated with our Lady of Fatima, but that they would be involved in the festivities.	This would involve advertising the fact that there would be masses and other devotional activities; and organising 'a function after the main event' on each 13 May
and 13 October.	They would be concerned to distribute and promote video cassettes concerning Our Lady of Fatima.	They would republish articles already published concerning the promotion of the cult of Our Lady of Fatima.	Mr Waters said that there would be no attempt to manipulate, interfere with or in any way override the Church's role in the devotional activities.	The distinction between devotional activities and festivities is untenable in this context.		Although the words connote different concepts, there can be no doubt that devotional activity and festivity are merely terms recognizing different qualities of the same conduct.	A procession is at once a festivity and a devotional activity. It is impossible to conceive how someone might be involved in the festivities while taking no part in the devotional activities.	It is impossible not to observe that if the proposed corporation does not attempt to carry-out its objects numbered 1 and 2, its role would be reduced almost to one of fund raising only and it would bear but a pale likeness to the body described in the notice, exhibit C, and the minutes of the meeting of 10 February 1987 annexed to the affidavit of the defendant sworn on 13 April 1987.	Nor would it resemble the body described in the defendant's affidavit: supra.

Any attempt by the proposed corporation to promote, support or organise the very same activities now being organised by the older group must inevitably lead to
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conflict.	On my assessment, made during the trial, of the
,		feelings generated by the present dispute, it is possible that any such attempt would lead to breaches of the peace. It would be most desirable in the public interest that the court should lend its support to avoiding a situation pregnant with the possibility of such conflict.	It is in the public interest that conflicts of this kind be prevented if it is possible to do so without infringing the public interest in some equal or greater respect.	There is no doubt that the public have an interest in the right of its members to form corporations under the legislation.	But, the legislation itself recognizes several restrictions on this right.	In the present circumstances one of these aspects of public interest must give way to the other.	The public interest, in the net result, would be better served by preventing the incorporation of the association in its present form.		The requirements of justice would be best served by forestalling a situation in which the defendant's association might use its proposed corporate status to limit or interfere with the work of the older group; work that has been quietly and peacefully carried on for some years.		This can be done without real injustice to the defendant.		The older, active group ought to be allowed to carry on in peace, without actual or reasonably  apprehended interference.		If the assurance of Mr Monteiro's counsel that, whatever the name or objects and purposes might seem to signify, there is no intention in the mind of Mr Monteiro
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to interfere in any way with the established activities of the Church group, it should cause no hardship to him and his friends to be required to make a fresh start, and to find a name and objects which do not constitute any threat to the existing association.

I am not unmindful of the words of Gibbs Jin Attorney-General (N.S.W.) v Grant (1976) 135 CLR 587 at p.600:	'It hardly needs to be said that in this country the law recognizes a complete freedom of conscience in matters of religion.	No one is compelled to adhere to, or to abjure, any particular religious opinions.	Any member of a church is perfectly free to leave that church and join another which professes different beliefs and has a different mode of government.	No court may prevent a citizen from abandoning religious beliefs, previously thought to be fundamental, and embracing a new and essentially different faith.'	Mr Monteiro remains completely free to form such associations as he wishes in order to indulge his desire to promote the cult of Our Lady of Fatima.	He is free to do so in a way that would be seen as wrong by Catholics.		He is free to do so as far as the court is concerned, even if his activities involved his expulsion from the Church.	He may incorporate for such purposes, subject to compliance with the relevant law.		He may proselytise among members of the Catholic Church.	None of these things is per se unlawful.	However, it is not for
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any of these activities that the court here aids the plaintiff: it is because of the unfair appropriation of a name belonging to others and the possibility of unjustified disturbance of the lawful and peaceful pursuits of others which might well flow as a consequence of the proposed body pursuing its objects,

Accordingly I make the following orders:


The defendant is restrained by himself, his servants or agents from applying or, in the event that application has been made, from proceeding with the application for the incorporation under the Associations Incorporation Act of the association known as 'Fatima Festivities Foundation', having as its objects and purposes:

	To promote and to support the festivals in honer of our Lady of Fatima.


	To organise the festivals of 13th of May and 13th of October, and others.


	To help collect funds to support the expenses of the festivities.


The prayer for a declaration for the invalidity of the defendant's application for incorporation of the
51
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association known as Fatima Festivities Association is dismissed.

The question of the return of documents was not actively contested at the trial.	Leave is reserved to the parties to make submissions on the matter.

I reserve the question of costs.

