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IN THE MARRIAGE OF: SHAKIL AHMAD
Husband

AND:
ZARINA KHAN
Wife


CORAM:	Kearney J.



REASONS FOR DECISION
(delivered 21 August 1987)


I rule today on the wife's Application for the dissolution of her marriage with the husband Shakil Ahmad.

The application was filed on 18 June 1987. I am satisfied that it was duly served on the husband on 26 June 1987. The wife appeared in person before me; the  husband did not appear though it appears that he currently resides in Darwin. I am satisfied that the requirement of s.44(1B) of the Act has been complied with; the prescribed
Certificate has been filed.	I	am	satisfied	that	I	have
jurisdiction to entertain the application of 18 June 1987.



The wife states that the marriage took place in Pakistan on 22 March 1986. The husband was born  in Pakistan, and, it appears, was at the time a citizen of that country. The wife was born in Pakistan, but came to Australia as an infant, is an Australian citizen, and has grown up and lived all her life in Australia, apart from 2 holidays in Pakistan, during the second of which the marriage ceremony was performed.

The ceremony was performed under Islamic law by an Islamic priest in the presence of the wife's mother and the husband's mother and father. A certificate of the marriage, written in the Urdu language, together with an English translation, is in evidence before me.



stated:-
 In	her	Application	of	18 June	1987	the	wife


"Although we were married on 22 March 1986, in Pakistan, and the respondent (i.e. the husband) arrived in Australia in November 1986, I did not consider this to be a marriage. He did not consummate the marriage and could not agree. I left my parents place where we were staying a week after he arrived in Darwin. It was an arranged marriage and I knew it was at an end on the day I arrived home in
Darwin."


The	wife has given evidence before me which elaborates this account.	Her testimony is as	follows.	She	had	gone	to

Pakistan with her mother on a holiday.  The marriage was then sought to be arranged by the husband's parents "so that he could come to Australia". She was 17 years old at the time; the marriage certificate wrongly states that  she  was
18. It seems that the husband  was  21.  She said that certain of the husband's relatives were "pressuring"  her into the marriage so that the husband could come to Australia, and at first what they wanted was a "paper marriage". Following further discussions in which it seems her mother had some involvement, she felt "trapped" and "brainwashed", and didn't know what  to  do.  Talk of a marriage between the 2 of them had started when she was 12 years old, and on a previous holiday in Pakistan. She returned to Darwin from Pakistan 2 weeks after the marriage; during that 2 weeks she lived separately and apart from the husband, in a different house, and when they met it was just to say "hello". Some 8 months later, in November 1986, the husband arrived in Darwin. He stayed at her parent's home, where she was also living. They did not live there as a married couple; their marriage has never been consummated. She was then being pressured by her parents to talk to the husband; although she tried to do so, he would not  talk  to
her.	At	the end of 1 week, she was situation that she took an	overdose
 so depressed about the
of	tablets,	and	was
hospitalized for a week. The husband never visited her in hospital. She returned to her parent's home, stayed there for 1 day, and then left and has lived elsewhere since.







I have had some concern whether the formal legal marriage of 22 March 1986 is to be recognized in Australia as a valid marriage and whether the wife should have been seeking a decree that it was null and void. If it was a valid marriage under the laws of Pakistan, then under s.BBD(l) of the Marriage Act it is to be recognized in Australia as being valid, unless, on the evidence already referred to, the wife's consent was not a real consent, because it had been obtained by duress or fraud: see s.88D(2)(d) and s.23B(l)(d)(i) of the Marriage Act. The question is to be decided in accordance with ss.BBG of the Marriage Act; see s.BBF. There is no expert evidence before me as to the formal requirements for a valid marriage in Pakistan. The marriage certificate in evidence establishes, prima facie, that the marriage is valid; see s.88G(l) of the Act. It has not been shown that the authority in Pakistan which issued the certificate of marriage was not competent to do so. In the result I arn not satisfied on the evidence that the consent of the wife was obtained by duress; I am not satisfied that she was so under the influence of others at the time as not to be a free agent; the degree of
parental coercion	is satisfied	despite
 not	clear.	Furthermore	I	am	not the later comment about the husband's
intentions when	entering	into	the	marriage	that	her
consent was obtained by fraud because she was well aware at the time of the marriage of all relevant aspects of the situation;  compare  Deniz and Deniz  (1977)  FLC 90-252.  I







proceed upon the basis that the marriage of 22 March 1986 is a valid marriage, though in fact it never functioned like a marriage at all.

This was a marriage in name only, probably an "immigration marriage". In Australia however, it seems that such a marriage is valid for the purposes of jurisdiction under the Family Law Act, unless there is no real consent by one of the parties either because of fraud or because of duress or the existence of any of the other elements in s.23B(l)(d) of the Marriage Act. The law appears to be different  in America; see United States v Rubinstein (1945)
151  F.2nd  915  at  918,   per   Learned   Hand J.   In Deniz and Deniz (supra), where the husband entered into a marriage with an Australian citizen simply to establish a basis for his permanent residence in Australia, the wife was at the time of the marriage being unaware that the husband did not intend to fulfill any of the obligations  of marriage, her consent was held to be vitiated by his fraudulent concealing of his intentions, and a decree of nullity was granted. That was not the case here, where the wife's state of knowledge was more akin to that of the applicant in Suria and Suria (1977) FLC 90-305. In  that case, where the application for a decree of nullity was dismissed, Frederico J. found that there was no fraud going to the very concept of the marriage as there had been in Deniz (supra).   Whether  an  immigration  marriage,  though







valid for the purposes of this jurisdiction, is valid for immigration purposes, is a question with which I am not here concerned.

Accordingly, I now deal with the application for the dissolution of the marriage.

I am satisfied that the marriage has broken down irretrievably, because the parties separated immediately after the marriage ceremony on 22 March 1986 and have thereafter lived separately and apart for a continuous period of not less than 12 months immediately preceding
18 June 1987; I am not satisfied that there is a reasonable likelihood of cohabitation ever taking place.

The facts are that the husband and wife have never cohabited as man and wife. Despite the one week in which they lived under the same roof in Darwin, with the wife's parents, the husband and wife have always led separate lives. Neither of them has ever indicated that they accept any of the various rights and duties necessarily involved in the relationship of husband and wife; that is, matters such as living together, sexual intercourse, mutual society and protection, their recognition of their marriage in their public and private relationships, and so on. While the wife was clearly in what was for her a difficult position, bearing in mind her youth, and under pressure, when the

marriage was celebrated in March 1986 in Pakistan, by the time of her return to Darwin in April 1986 she considered the marriage was at an end and that they should not have a common life together. Although the evidence is that it was not until November 1986 that the wife, by her actions, communicated her intentions in this regard to the husband, it is, I consider, correct to treat the 12-month period required by s.48(2) of the Act as running at least from the time (April 1986) that she formed the intention to separate; see Tye and Tye (No.1) (1976) PLC 90-028. Separation of the parties, in the sense that that term is used ins. 48(2) of the Family Law Act, and not in the sense of mere physical separation, commenced no later than April 1986. In reality it commenced immediately following the ceremony in March 1986.

As far as the husband is concerned, it appears that he never intended that this marriage be anything more than a convenient vehicle into which he entered solely for the purpose of circumventing or satisfying the laws relating to emigration to Australia. He never made any attempt to recognize the marriage in any way. His intentions in that regard are evidenced by his behaviour since the ceremony.

There are of course no children of this marriage.

I grant a decree nisi for the	dissolution	of	the marriage of 22 March 1986 of the wife and husband.




