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HAMILTON &   ANOR v.	GREENSTEEL CONSTRUCTIONS PTY LTD

Supreme Court of the Northern Territory of Australia

MUIRHEAD A.J.

20, 21 August;	2, 3, 4, 18, 28 September 1987 at Darwin


Bailment - Contract	of carriage	of yacht	- Yacht whilst bailed - Action for damages by bailer against
- Onus of proof.
 
damaged bailee


Negligence - Duty of care - Breach of  Contract  for carriage of yacht - Yacht damaged whilst bailed - Action for damages - Onus of proof.

Cases referred to:
A.S.E.A. Electric (Australia) Pty Ltd v. Petersham Transport Co Pty Ltd;	Hobbs Bros (Third Party)
(1970) 92 WN (NSW) 137
Fankhauser v. Mark Dykes Pty Ltd (1960) VR 376
Tozer Kemsley	&  Millbourn	(A'Asia)	Pty Ltd	v.	Collier's Interstate Transport Service Ltd
(1955-56) 94 CLR 384
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.246 of 1984
PLACE OF TRIAL - DARWIN
BETWEEN:
KIM A. HAMILTON and MARY E. HAMILTON
Plaintiffs











Defendant





MUIRHEAD A.J.



REASONS FOR JUDGMENT
(Delivered Monday, 28 September 1987)


By agreement this action was heard together with action No.142 of 1983. In that action the plaintiff was injured when a boat on which he was travelling fell from a semi-trailer owned and operated by Greensteel Constructions Pty Ltd (Greensteel). One



of the plaintiffs in this action, Kim A.Hamilton, was there sued as defendant but in my reasons for judgment just delivered I have acquitted him of responsibility to contribute to the plaintiff's damages. I  there found that the boat fell from the trailer by reason of the negligence of one Colin Lewis Smith, an employee of Greensteel and it is agreed by the parties concerned that in so far as it is relevant, I should apply such findings to my present consideration.

Here the plaintiffs as owners of the yacht "Southernore" claim damages for the damage to the yacht occasioned when it fell from the defendant's semi-trailer, having been loaded by the defendant's employees. The plaintiffs sue in contract and negligence. They allege that on 14th November 1981 the defendant agreed to carry their yacht from the beach to the Sailing Club for a reasonable sum. The  agreement in question was reached between Mrs Hamilton and the defendant. It involved an agreement for the  carriage of several yachts on a basis that the amount payable
would be invoiced	and shared by
 the respective
 yacht

owners.	The	defendant	by	its
 defence	admits
 the
contract and admits delivery of the yacht to it "on the implied condition that the defendant would take proper care thereof". It denies that either negligently or in breach of contract it failed to take proper care of the

yacht whereby it fell and suffered damage and claims that it was an implied term of the contract that the cradle, which I have found collapsed when the yacht became off-balance, would be in a "safe and sound condition and suitable for carrying the yacht''. The defendant pleads that in fact the cradle was defective and unsuitable. I have found that the cradle collapsed when  subjected  to  a  stress  which  the  plaintiff Mr Hamilton could not reasonably have anticipated, but I have also found that the yacht was not secured safely on the trailer and the defendant's failure to secure the yacht was negligent. I do not consider the yacht would have suffered significant damage if properly chained.

The defendant counterclaims for the cost of carriage and salvage.

The agreement between the plaintiff and the defendant company was a contract of carriage. The defendant was a bailee and as a matter of law must be liable if the loss was due to lack of care and skill. The defendant's employee loaded the boat, albeit with some assistance, and its duty of care persisted through the loading, the carriage and the anticipated unloading.

The onus rests upon the plaintiffs to prove the contract and the breach i.e. non-delivery or delivery in a damaged condition. Once these matters are proved (as they have been), to escape liability the defendant must prove that the damage to the goods was not due to any failure on its part to take due and proper precautions. See Tozer Kemsley and Millbourn (A'Asia) Pty Ltd v. Collier's Interstate Transport Service Limited (1955-1956) 94 CLR 384; A.S.E.A.
Electric (Australia) Pty Ltd v. Petersham Transport Co Pty Ltd; Hobbs Bros (Third Party) (1970) 92 WN (NSW) 137@ 144 & 145. There the Court of Appeal followed the test laid down by Sholl J. in Fankhauser v. Mark Dykes Pty Ltd (1960) VR 376 where His Honour observed@ p.377:

"The onus which in such cases rests on the defendant is, in my opinion, the ultimate onus, or 'legal' onus, i.e the risk of non-persuasion, and not, as Mr Bourke argued, merely the shifting onus, or onus of going forward with evidence. So that, if the plaintiff proves the contract and the non-delivery of the goods, or the delivery in a damaged condition of goods which were not damaged when bailed, and the defendant leaves it in dubio whether or not the non-delivery or the damage was due to his fault, the plaintiff should succeed."
Here the defendant has not discharged that onus.


It is not necessary I think for me to go further save to state that had the action been framed

solely in negligence the result would not have differed. There was no express or implied  warranty that the cradle would cope with the stresses which were imposed that day. In my view had the load been adequately secured the probabilities are that the cradle would not have failed; but beyond that had it done so the yacht would not have sustained significant damage.

The plaintiffs are	entitled to judgment	for the agreed sum of $22,299 which includes interest.


It is arguable that the defendant's actions in recovering the fallen yacht from the roadway were performed by it as an agent of necessity. But had it not done so the costs  would have been included in the
claim.	The defendant being in breach of a	fundamental
-	term as to safe delivery is not entitled to payment for
the carriage.


The counterclaim is dismissed. The defendant must pay the plaintiffs' costs of the action with no separate order for costs upon dismissal of the counterclaim. As the issues and evidence were necessarily canvassed in the trial of action No.142 of 1983 and added very little to the length and expense of that action, a special order should be made limiting
#-





the costs.	Hopefully	the	parties may	agree	on	an appropriate figure, but I will hear counsel.

