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Appeal		Workers'	Compensation		Court		amendment	to statutory provision for appeal after claim heard but		before decision	given	nature	of	appeal	from	decision distinction between question of law and question of	fact Workers' Compensation Act, s.26(1).

Statute - Workers' Compensation Act - amending Act changing basis of amount of compensation amendment coming  into force after claim heard but before decision given - whether compensation for period of partial incapacity post-amendment to be as per amended provision - prima facie effect of amendment - whether relevant "fact" or "event" is passage of each week of incapacity after the amendment, or the incapacitating injury.
Workers' compensation - partial incapacity compensation under clause (lB)(b) of Schedule 2 of Workers' Compensation Act - amendment to Clause (lB)(b) after claim heard but before decision given whether compensation for period post-amendment to be based on amended provision whether worker's entitlement to compensation arises periodically or on occurrence of incapacitating injury.
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 78 of 1986
(8602980)

In in the matter of the Workers' Compensation Act
AND:

IN THE MATTER of an appeal from a determination of the Workers' Compensation Court sitting in Darwin
BETWEEN:

JOHN HOLLAND CONSTRUCTIONS PTY. LTD.

Appellant
AND:

JOHN CAMPBELL HALL
Respondent


CORAM:	KEARNEY J.



REASONS FOR JUDGMENT
(delivered 12 February 1987)


On 10 February 1986 the appellant appealed against certain orders made by the Workers' Compensation Court on 2 December 1985. The Court had awarded the respondent lump sum compensation under s.10 of the Act together with weekly payments under s.7, for total incapacity from November 1981 to September 1983, and partial incapacity thereafter; and had directed that the liability for the weekly payments be redeemed by the payment of a lump sum.




On 26 February the respondent cross-appealed against the orders made on 2 December 1985 seeking to have the award for weekly payments calculated on the basis of total and permanent incapacity from November 1981, with a consequent increase in the lump sum redemption payment.

Ten grounds of appeal are set out in the appellant's Notice of Motion; the respondent set out six. Before turning to the issues raised on appeal it is convenient to set out shortly the evidence placed before the learned magistrate and her Worship's findings thereon as set out in reasons for decision of 29 October and 2 December 1985.

THE EVIDENCE AND FINDINGS IN THE COMPENSATION COURT



	The evidence



The respondent applied for compensation in February 1982. He claimed to have suffered a back injury on 14 May 1977 while employed by the appellant as a carpenter working on scaffolding on a building site. His work involved the lifting of heavy weights, stooping and bending; his wages were $300 per week. The hearing commenced on 10 December 1984. The Court heard evidence from the respondent and 4

witnesses he called, including Mr Baddeley and Mr Dinning as medical witnesses. The hearing had been adjourned on
12 December. In February 1985 there was an argument on an application to tender certain medical reports. Her Worship admitted into evidence reports by Drs Gray, Thomas, Dinning, Shoulder and Moss, upon a basis which permitted the appellant to cross-examine the makers of the reports if called. The hearing resumed in May 1985, with Mr Dinning. The appellant called 3 medical witnesses though Mr Dinning was really the appellant's witness. The evidence concluded on 3 May followed by written submissions from the parties, the last being received in July 1985.

The respondent said that in May 1977 he had twisted his body in the course of dismantling scaffolding, and felt for the first time a sharp pain in his lower back. He reported what had happened and was given two weeks off work and was paid compensation. On a second occasion while working he fell and again was off work for 2 weeks. On a third occasion at work he twisted his back and had a further week off. In 1980, while working at the Museum site, he slipped down a bank, twisted his back, and was off work for
2 to 3 weeks.
He claimed that the pain he had thereby suffered had made it difficult for him to carry out his full duties as a carpenter; however he had continued to work for the appellant on building sites though he received chiropractic treatment twice weekly for 2 years.

In November 1981, when his wages were $350 per week, the particular work on which he was then engaged involved a lot of bending up and down. He suffered pain in the back as a result and had a week off work. When he returned to work he was promptly sent home; he has not worked since that time. It was upon the injury of November 1981 that her Worship focussed. The respondent later received treatment in hospital and physiotherapy. He attended a rehabilitation course in 1982; he left Darwin in 1983.

His evidence to the Court when the hearing commenced on 10 December 1984 was that he suffered lower back pain with a painful muscle spasm. This disabled him from doing the sort of work on which he had been engaged by the appellant. He had difficulty in getting up and had used
a walking stick pain in his legs, considered the
 for 18 months. He walked although he had and sometimes stumbled and  fell.  He pain was getting progressively worse,

although some of his days are better than others. He was able to drive a motor vehicle. He was not able to have sexual intercourse very often. He had tried to obtain other work but had trouble standing for long periods, and trouble in bending. His evidence of his day-to-day existence at home was such that it appeared that he could not do any heavy manual work.

Her Worship found that the respondent "presented in the witness box as a pathetic man hardly able to get himself up and when he did only able to walk with a walking stick. His movements were jerky and somewhat bizarre. Mr Hall attributed this to muscle spasm".

The respondent's account of his injuries when working with the appellant was generally supported by his friend and then immediate supervisor, Mr Peterson. His wife gave evidence of their life together which also supported the account he gave of his disabled condition.

Mr Baddeley, an orthopaedic surgeon, had treated the  respondent  on  a  number  of  occasions,  commencing 1 December 1981. His evidence was that muscle spasm could not be simulated and its presence indicated that the respondent had suffered a significant injury. He found
marked	erector spondylolisthesis
 spinal	spasm	and	a (a	congenital	defect	of
 non-severe the	spine,
involving the slipping forward of a vertebra) with a fatigue fracture. Mr Baddeley considered that the respondent's condition had deteriorated between 1977 and September 1983. On the latter occasion he noted that the respondent had increased muscle spasm around the paravertebral muscles, further loss of lumbar lordosis, a painful gait, and that he walked with the use of a walking stick. He considered that the respondent could do only the lightest form of work. He also considered that the respondent's pain had a significant functional aspect as well as being attributable to significant organic lesion. He described the functional aspect as a true involuntary problem of psychiatric origin in which pain was truly felt even though it was not of organic origin. Mr Baddeley was unable to attribute certain marked jerking and unusual movements, which he had noted in his report of 11 December 1984, to organic causes; he believed that they reflected functional problems which had arisen from the underlying and significant organic lesion. Another of the medical witnesses described a "functional problem" as a genuine involuntary problem of psychiatric origin in which the patient genuinely felt pain, even though the pain had no organic origin. In Mr Baddeley's  opinion the respondent might be able to return to the work force if

he could obtain some relief from his organic lesion; his major disabling problem, however, was the functional element without which he could do some form of sedentary work.

Mr Dinning, a neurosurgeon, who had reported on the respondent's condition on 20 September 1983, testified in May 1985 that he was of opinion that the respondent had a physical disability due to the injury he had received at work; and initially testified that the respondent had also developed a genuine hysterical neurosis which was manifested by jerky flexion and extension of his lumbar spine. This could be an intractable condition. The combined results of the two factors was that the respondent was unfit for work, though the individual contribution of the two factors to his overall condition could not be assessed. Mr Dinning considered that the spondylolisthesis would have pre-dated the injury of 1977, and that a muscle spasm on the left side of the spine which he had noted on 20 September 1983 was probably due to organic pathology.

During the cross-examination of Mr Dinning in May 1985 the appellant revealed for the first time that the respondent had been secretly filmed on various occasions
29 and 31 August 1983, 9 and 10 March 1984, and 10 December 1984.
Those films had not been put to the respondent or to Mr Baddeley, when they testified in December 1984, nor were they closely cross-examined on the matters depicted in
the films. The films were viewed by Mr Dinning later medical witnesses, Mr Gray and Mr Shoulder, and clearly had a dominant influence on their ultimate opinions. These were said by the magistrate to be -

" to the effect that Mr. Hall is fabricating his symptoms, that he does have an organic problem but his behaviour pattern is consistent with a voluntary non-organic situation, and that he was telling lies."

The magistrate viewed the films; so did I. It appeared from the evidence that the filming took place over 5 days between late August 1983 and December 1984 and occupied some 3½ hours of which only part was screened.

Mr Dinning considered that considerable parts of the films showed that the respondent was able to walk around and get into and out of his car without any obvious discomfort; he concluded after viewing the films that the respondent did not have an active chronic spinal lesion causing continuous  disability  in  the  way  he  claimed. Mr Dinning considered that the films of 29 and 31 August 1983 showed the respondent performing activities which were

inconsistent with the way he had presented himself when examined in September 1983. That is to say, his movements as filmed were incompatible with his movements when examined by Mr Dinning about a week later; he had not complained that his back had suddenly worsened. Mr Dinning also considered that the respondent's activities as filmed on 29 August 1983 were incompatible or inconsistent with the activities described by Dr Thomas in his report of his examination of the respondent on that date; see Exhibit 9. Mr Dinning's conclusion was that the most likely explanation was that the respondent had been fabricating his symptoms; this view was based on his opinion that a true hysterical neurosis tends to remain constant. Mr Dinning considered that the respondent at that time would have been capable of doing
clerical work.


Mr Gray, an orthopaedic surgeon, had seen the respondent in 1980 and prepared a report on 17 April 1980. He had then considered that the respondent had a genuine
lower	back	problem,	being Mr Gray's prognosis was that
 an the
 LS/Sl	spondylolisthesis.
respondent	would	suffer
intermittent lower back pain and should not subject his back
to	excessive	strain.	He	saw	the	respondent	again	on
7 December 1984 and considered that the pattern of behaviour then shown by the respondent was such that	he	knew	o	no




physical condition which would cause it; he considered that the respondent's major problem was non-organic. As to the. films mentioned earlier, Mr Gray considered that they showed the respondent walking normally at times, though at times he favoured one leg and in one film he appeared to walk cautiously; he got into a car normally, squatted on his haunches, and knelt, though on occasions he got up cautiously. That appears to me to be a fair summation of what the films depict, so far as they go.  Mr Gray considered that the filming showed an inconsistency in the
respondent's		behaviour have	some	involuntary
 and	was of opinion that he did not
problem.	In	his	opinion	the
respondent		had		organic		back problem, due to the effect of work injuries - especially the inc dent of November		1981  on	his pre-existing condition of spondylolisthesis, causing on-going intermittent lower back			pain.	In		his	view	the respondent		had		a	mild lower back disability.	Mr Gray was also of opinion that there		was		a		very	large	non-organic voluntary	factor.		He	considered		that the respondent was simulating		a	major			physical	disability;	that	is,	the respondent		was		malingering. As I indicated earlier, he based this opinion on the inconsistency oi the respondent's
filmed behaviour with the behaviour as he had observed it in December 1984.







Mr Shoulder, a specialist psychiatrist who had interviewed the respondent in March 1983, gave evidence. He noted some major differences between the respondent's presentation on that occasion and his presentation as filmed. The learned magistrate  summarised  this part of  Mr Shoulder's evidence as follows:-

"At the  examination  in March  1983  Mr. Hall had great difficulty in moving and had told Dr. Shoulder that he couldn't do simple movements and couldn't do ordinary maintenance around the home. He stated he had profound consistent and lasting disabilities which impaired his life style accompanied by the kind of emotion that Dr. Shoulder accepted as being consistent with such difficulties.

The film depicted Mr Hall moving and walking with apparent ease. There was a quite lengthy segment of Mr. Hall and his wife doing some landscaping. Mr. Hall remained crouched for a long period of time and lifted a log. He was bending twisting and crouching without any of the difficulty  he  had  claimed  when  in Dr. Shoulder's office. Mr.  Hall stood and bent forward with no difficulty and no evidence of pain or agony.  The film of Mr. Hall was so  inconsistent  with Mr. Hall's presentation in !-larch 1983 and (sic) Dr. Shoulder stated the presentation to him in 1983 was untrue.
The report of 31st March 1983 had accepted that there was a physical disability and a consequent emotional reaction to the illness. Mr. Shoulder stated that in his view the film refuted these claims of physical disability of anything remotely approaching the degree the he claims, and in addition supported his statement that there is no diagnosed or pshchiatric (sic) condition present.
From Mr. Shoulder's observations Mr. Hall is a candidate for considering as being available to do a substantial degree of physical work. Dr. Shoulder also agreed that Mr. Hall should be fit for clerical work."

	The findings



The learned magistrate found that the respondent had suffered injuries in May 1977, and in 1978 and 1979 in the course of his employment with the appellant. These injuries caused on-going intermittent lower back pain but the respondent was still able to work as a carpenter although the foreman had given him easier work to do. In November 1981 the respondent had suffered a further injury in the course of his employment with the applicant and had not worked since.

Her Worship considered that each back injury made the respondent more vulnerable to back injury; and that the injury of November 1981 was the most significant injury as regards his physical disability. In addition to the spondylolisthesis the respondent had probably suffered a permanent soft tissue injury. In his evidence  Mr Dinning had described soft tissue injury as ''a very non-specific term used by doctors to describe pain around the joint where there is no other clinical or X-ray evidence of damage to the joint or injury to a bone".







Her Worship considered that the real question was as to the consequences of these injuries in the light of the conflicting evidence which was then summarized:-

"Dr. Baddeley a Specialist Orthopaedic Surgeon gave evidence to the effect that Mr. Hall did have an organic problem but that his major disability feature was a functional problem. A functional problem being a true involuntary problem of Psychiatric origin in which the patient truly feels pain but it is not of organic origin.
Dr. Dinning who is a  Neuro  Surgeon, Dr. Gray who is an Orthopaedic Surgeon and Dr. Shoulder who is a Specialist Psychiatrist all gave evidence to the effect that Mr. Hall is fabricating his symptoms that he does have an organic problem but his behaviour pattern is consistent with a voluntary non organic situation and that he was telling lies."

Her Worship found that the respondent was consciously exaggerating his symptoms, and proceeded to consider the effect which this had upon his claim, bearing in mind the finding - clearly made as the later  reasons of
2 December 1985 indicate - that the respondent had suffered a substantial injury to his back in November 1981 and had as a result organic disability resulting in incapacity. Her Worship clearly accepted the opinion of Mr Dinning that the respondent could do clerical work; of Mr Gray, that the physical injury produced a mild back disability;  and of  Mr Shoulder,  that  the  respondent  could  do a substantial
degree of physical work.




On the basis of these findings of fact, including the finding that the respondent was consciously exaggerating his symptoms, her Worship turned to consider the relief sought by the respondent.

As to the application for lump sum compensation under s.10 of the Act, for loss of legs in and for the purpose of his former employment, her Worship found that although the respondent was "consciously exaggerating his symptoms he had suffered a substantial injury" and had "an organic disability". Against the background of those findings her Worship found that the respondent "suffers a percentage disability in each leg equivalent to 75% incapacity to engage in his former employment".

As to the application for weekly payments under s.7 of the Act, her Worship found that the respondent was entitled to continuing weekly payments from the date his wages had ceased to be paid in February 1982.

As to the application for interest and punitive damages under s.6G, her Worship found that the respondent was entitled to interest on the weekly payments, but declined to make an order for punitive damages.

As to the application  under  Clause 12 of  Schedule 2, that the liability for the weekly payments be redeemed by payment of a lump sum, her worship considered it inappropriate "at this stage" to order redemption, because the respondent had been "consciously exaggerating his symptoms" and might "well be capable of doing a lot more than he himself has given evidence about". However, her Worship did not consider that the redemption application should be dismissed; this was because the appellant had not put to the respondent the films mentioned earlier, which contradicted the respondent's evidence as to his limitations and disabilities. Her Worship considered that this course of action by the appellant had denied the respondent the
opportunity of Accordingly,
 dealing	with her	Worship
 any	apparent
contemplated
 discrepancies.
adjourning	the
redemption application but gave counsel	an	opportunity	to
address on the matter. I note here that at an earlier point in the reasons, her Worship had noted that any application to re-call the respondent and Mr Baddeley to give evidence in the light of the film would have been granted; and that no application had been made.

Various	matters	involving	calculation		were left over	for	further	submissions,	which	were	made.	On
2 December 1985 her Worship made certain orders which are set out in reasons for decision on that date.
An award of $35,595 was made in respect of the application under s.10 of the Act.

As to the application for weekly payments under s.7, her Worship found that the respondent was totally incapacitated from November 1981 until 8 September 1983; this finding is not challenged. From 8 September 1983, her Worship found, the respondent was partially incapacitated to an extent of 50%. In making these finding her  Worship relied on the evidence of Messrs Dinning, Gray and Shoulder.

Interest on the unpaid weekly payments was directed to be paid at 6% over the period they were unpaid.

As to the redemption of weekly payments her Worship noted that since the decision of 29 October 1985 the respondent had indicated that he did not wish to call any further evidence and the parties were agreed that a decision on the question of redemption should now be made. Her Worship noted the change to Clause lB(b) of Schedule 2 to the Act, which had come into force on 11 September 1985, that is, between the time final submissions were made in July 1985 and the handing down of reasons for decision on
29 October	1985.	The	question	was	whether	the amended provision should apply.	Her Worship considered that if	the





amended provision applied to the respondent, he would not be entitled to any weekly payments from 11 September 1985 and accordingly there would be nothing to redeem in that regard. Following argument her Worship ruled that the  amendment of
11 September 1985 had prospective effect only and did not apply to the respondent, who had at that time vested rights. Her Worship concluded that the respondent was entitled under Clause 12 of Schedule 2 to redeem the weekly payments, his partial and permanent incapacity being 50%; the amount was tentatively calculated in the light of Clause (lB)(b) of Schedule 2  as  it  stood  prior  to  11 September  1985, at
$110,418  plus  an  amount  of  $9,568  in  respect  of the
respondent's	child. dispute.
 The	actual	mathematics	are	not in


THE ISSUES RAISED ON THE APPEAL



	The effect of the amendment of 11 September 1985 on the calculation of the weekly payment


The appellant raised first the effect of s.20 of the Workmen's Compensation Amendment Act 1984 on the Court's decision as to  the  amount  of  compensation  under  Clause (lB)(b) of Schedule 2.  Section 20 came into force on
11 September 1985.		Her Worship considered and ruled on this question	see	p.21	hereof; the appellant challenges her
Worship's reasoning and conclusibn.	Sections 17 and	20	of that Act provide:-

"17. APPEALS
Section 26 of the Principal Act is amended by omitting sub-section (1) and substituting the following:
	(1) Where the court makes a determination under this Act, a party to the proceeding may appeal against the determination on a question of law to the Supreme Court within the time and in the manner prescribed by the Rules of the Supreme Court.

'(lA) Notwithstanding sub-section (1), where, in the opinion of the Supreme Court, evidence relevant to the appeal is available which was not considered by the court at the time of its determination, the Supreme Court may admit that evidence at the appeal where it is satisfied that the party seeking the admission of the evidence did not know or could not reasonably have known of the existence of the evidence at the time of the determination by the court.".

"20. SCHEDULE 2
Schedule 2 to the Principal Act is amended by omitting from clause (lB) "whichever is the greater" and substituting 'whichever is the lesser'.''

Schedule 2 of the Workers' Compensation Act sets out the scale and conditions of compensation contemplated by s.7(1) of the Act which creates the obligatiQn to pay compensation, viz:-

"If personal injury by accident arising out of or in the course of his employment by his employer is caused to a workman, his employer shall, subject to this Act, be liable to pay in addition to any other compensation payable under this Act, compensation in accordance  with Schedule 2." (underlining mine).

The appellant contends that the effect of s.7(1) is that an injured worker is entitled to be paid compensation in accordance with Schedule 2 as it stands from time to time; that is to say, when Schedule 2 is amended, the compensation payable for the weeks of incapacity post-amendment is calculated on the basis of the amended Schedule 2.

Prior	to	the	amendment	of Clause (lB)(b) of Schedule 2 provided:-
 11 September	1985


"(lB) Where the workman is partially incapacitated for work by the injury, the amount of compensation is -


	in respect of a period, being a period after the expiration of the 26 weeks referred to in sub-paragraph (a) -
	the amount, if any, per week by which the weekly amount that he 1S earning, or is able to earn in some suitable employment or business is less that the amount per week that would be payable to him under

paragraph (lA)(b)(i) if he had been totally incapacitated; or
	the amount, if any, per week by which the weekly amount that he is earning, or is able to earn in some suitable employment or business, is less than the workman's normal weekly earnings,

whichever is the greater but so that the amount payable does not exceed the proportion of the amount that would have been payable to the workman under paragraph (lA)(b)(i) had he been totally incapacitated for work that his loss of capacity to work bears to what would have been his full capacity to work had he not been injured." (underlining mine).

The effect of s.20 of the amending Act was to delete the word "greater" and substitute "lesser" as from 11 September 1985.

The question then is  whether  the  amended Clause (lB)(b) applies to the calculation of any amount of weekly compensation payable after ll September 1985 even though the respondent's incapacitating injury occurred before that date, when the amendment cane into force. There is nothing in s.23 of the amending Act, a transitional and savings provision, which indicates that s.20 of the amending Act is to apply retrospectively. The appellant submits that the amendment constitutes the law and applies on and from







11 September 1985 to the calculation of compensation; and that the date of the injury is irrelevant. It is common ground that if this be so, the respondent is not entitled to any amount by way of weekly payments under Clause (lB)(b) from 11 September 1985 to date; and in that event he currently recovers nothing by way of a lump sum in redemption of the liability to make such weekly payments after 11 September 1985. It is also common ground that for the period up to 11 September 1985 the amount of compensation to which the respondent is entitled under s.7(1) is determined by applying Clause (lB)(b) as it stood prior to the amendment of 11 September 1985; see s.12 of the Interpretation Act, and especially paras (a) and (b).

The appellant's argument proceeded as follows. The right to compensation calculated under Clause (lB)(b) arises from partial incapacity for work due to personal injury by accident in the course of employment. That compensation takes the form of a weekly payment which is due and payable in arrears and can be recovered in advance only if the liability to make the payment is redeemed by payment of a lump sum following application under Clauses 12-12B of Schedule 2. The submission in essence is that the right to a weekly payment arises periodically, that is, by the passage of each week during which the worker suffers partial incapacity.
The learned magistrate appeared to approach the application of the amendment on the basis that the answer turned   on   whether   it    applied    prospectively   or
retrospectively;	the	appellant contends that this approach
was erroneous.


I accept the appellant's submission that in general the effect of an amending enactment is as expressed by Fullagar J. in Fisher v Hebburn Ltd (1960) 105 C.L.R. 188 at 194; it is prima facie to be construed as having a prospective operation only, in the sense that

	it is prima facie to be construed as not attaching new legal consequences to facts or events which occurred before its commencement" (underlining mine).


This approach was approved by the Privy Council in Staska v General Motors-Holdens Pty Ltd (1972) 123 C.L.R. 673. Their Lordships observed at p.675 that the prima facie presumption -

	is sometimes spoken of as a presumption against retrospective operation of a statute, but this use of the word 'retrospective', though it may be convenient as a label, is not accurate as a description of an enactment which interferes only with the future existence or operation of a previously acquired right or a previously incurred liability. A truly retrospective enactment would be one ... making lawful a past action which









was unlawful when committed, or one making unlawful a past action which was lawful when committed ..."

The appellant's submission focussed upon the words of Fullagar J. underlined above. The submission was that in this case the "fact" or "event" which gives rise to a weekly payment under Clause (lB)(b) is the passage of the week during which the incapacity is suffered; and that since the passage of each week after 11 September 1985 in which the respondent suffered incapacity was not a "fact" or "event" which occurred before the commencement on that day of the amending Act, to apply the amended Clause (lB)(b) to the calculation of the amount of compensation for any such weeks of incapacity after 11 September 1985, is to construe and apply the amending Act prospectively. In other words, to adopt the words of Fullagar J. at p.194 of Fisher's case (supra), the amendment effected by s.20 of the amending Act,
applied in this way -


" may truly be said to operate prospectively only, although its prospect begins, so to speak, with some other event than accident or injury".

In Fisher's case (supra) the Supreme Court 0£ New South Wales had held that an amending Act did not apply to the appellant because the injury which ultimately gave rise to an incapacity made compensable only by that Act had to be
regarded as having occurred some 2 years before the  Act came into force, and the Act did not apply in respect of injuries received before it came into force. There was nothing in the Act to suggest that it had a retrospective operation. The incapacity had occurred after the Act came into force. Fullagar J. considered, however, that on its proper construction the Act applied to all cases in which incapacity occurred after the Act commenced, irrespective of whether the injury occurred before or after the commencement; the whole subject-matter of the Act was incapacity, and while it was limited to incapacities arising after the commencement date it was not limited to injuries arising after that date.


In Fisher's case (supra) Kitto and Menzies JJ., with whom McTiernan J. agreed, appeared to accept the same general approach to construction as had Fullagar J. , expressing their view as follows, at p.202:-

	the general rule of common law is that a statute changing the law ought not, unless the intention appears with reasonable certainty, to be understood as applying to facts or events that have already occurred in such a way as to confer or impose or otherwise affect rights or liabilities which the law had defined by reference to the past events."


I respectfully agree. Their Honours then considered at pp.202-3 the point of time at which there accrued a right to receive compensation in accordance with the Act. In the case of diseases not of gradual onset (which is the position as regards the injury of November 1981) that point of time was the date of receipt of the injury -

"		the reason		being	that	immediately upon		the		happening		of		that		event the worker's employer comes under a statutory liability				to			pay		compensation	in accordance with the Act ... It is nothinq to	the	point		that	the			liability thus arising	does	not	entail		any		payment unless		and			until		incapacity supervenes;			the		liability			exists nonetheless." (underlining mine).

Fisher's case, however, involved a disease of gradual onset, pneumoconiosis, and accordingly the injury did not give rise to liability, which arose only when incapacity resulted - in that case, after the commencement
of the Act.


In	Kraljevich v Lake View and Star Ltd	(1945)	70
C.L.R. 647 there was provision in a schedule similar to Schedule 2 for redemption of the liability for weekly payments and for the assessment of the resulting lump sum. An amending Act altered the method of assessment, the effect being an increase in the redemption lump sum. It was held
that the amendment did not apply to a case in which the accident in respect of which weekly payments were being made had occurred before the date of the amendment, and an application for redemption (made before the amendment) was heard   after   it  commenced.   The  unsuccessful (worker)
appellant had argued that the amending Act related only to a
matter of procedure, the way in which quantum was to be assessed, and therefore applied to proceedings which were pending when it came into force. The respondent had argued that the worker's primary right was to apply for compensation and the amending Act could not affect rights already vested, the respondent's liability having been incurred at the time of the accident and defined by the Act as it then stood.

Latham C.J. said at p.650:-
" in the present case, the right is a right to obtain an order for a sum of money calculated in a particular way, not merely a right to redemption in abstracto. The right of the worker who suffers from an accident for which compensation is payable  under  a Workers' Compensation Act accrues immediately on the happening of the injury (Stevens v Railway Commission ers for New South Wales)    (1931)   315
S.R.(N.S.W.) 138. See also Clement v D. Davis & Sons Ltd) (1927) A.C. 126. The new Act applies only to accident happening after the Act came into operation and the former provisions continue  to  apply  to  rights   and

liabilities in respect of accidents happening before that time (Moakes v Blackwell Colliery Co. Ltd.) (1925) 2
K.B. 64. These authorities show that the alteration of the rights and liabilities of persons made by the amending Act must be regarded as relating only to the future, and that the rights of the worker and the liabilities of the employer are preserved as they were before the amending Act was passed."

Dixon J. (as he then was) said at pp.652-3:-


"...when the alteration in the law relates to the mode in which rights and liabilities are to be enforced or realized, there is no reason to presume that it was not intended to apply to rights and liabilities already existing and its application in reference to them will depend rather upon its particular character and the substantial effect that such an operation would produce.

In the present case, we have an example of a provision which at first sight looks to be expressed in terms more appropriate to procedure, but one, in substance, measuring liability. For  to prescribe the basis of calculating redemption is in reality to express the measure of liability. But, when the statute is examined in detail, the form also of the amended clause is seen less as a statement about proceedings tor the realization of rights than as a delimitation of their measure. .For s.6(1) of the principal Act provides that upon personal injury being caused in conditions involving liability the worker's employer shall be liable to pay compensation in accordance with the First
Schedule'.
The existing First states	the	extent
 Schedule,	therefore, and	limits	of	the
liability and how to
 ascertain	it.	In
In re Hale's Patent, (1920) 2 Ch.377 at pp.386-7 Sargent J. refers to the special case, midway between procedure and substantive law, when an alteration in the law is made dealing with rights and procedure together and he treats it as fairly clear that it is within the operation of the presumption against an application of the new law to existing cases."

The parallels with the present case are clear enough.


The appellant also referred to Geraldton Building Co Pty Ltd v May (1977) 136 C.L.R. 379. In that case the accident and injury (permanent loss of partial vision in an eye) occurred in 1971.  In 1974 the worker elected to be paid compensation in accordance with a scheduled table providing for lump sum compensation for loss of parts or functions of the body. Between 1971 and 1974 the table had been amended so as to increase the amount of compensation payable. It was held, by majority (Gibbs, Stephen  and Murphy JJ.), that the amount of compensation should be determined according to the provisions of the Act as it stood at the date of the worker's election. The decision turned on the construction of the statutory provision giving the worker the right to elect to take the schedule lump sum; the relevant words were "where the worker so elects". The majority appeared to construe the word "where" as meaning "if", so that a right to a lump sum accrued only at the time

the worker made his election; the minority construed "where" as meaning "when", a construction which involved the view that the right to a lump sum accrued at the time of the accident.

Gibbs J. (as he then was) said at p.398:-


"The question is entirely one of statutory construction ... if I may adopt a phrase from the judgment of Fullagar J. in Fisher v Hebburn Ltd the Amendment Act of 1973 applied prospectively, although its prospect began with the election and not with tpe injury".

Stephen J. said at pp.399-400:-


" in the absence of cleilr indications to the contrary, amending enactments are to be taken to have a prospective operation only (Fisher v Hebburn Ltd per Fullagar J. (1960)  105  C.L.R.  188, at
p.194)) so as not 'to upset vested rights and liabilities which are complete in themselves' (Clement v D. Davis & Sons Ltd, per Viscount Dunedin (1927] A.C. 126 at p.131). As Dixon C.J. expressed it in Maxwell v Murphy (1957) 96 C.L.R. 261 at p.268) there is a 'presumption against the operation of new laws upon rights that have already accrued or immunities that have already been established or acquired'; this may, no doubt, be extended beyond accrued rights and immunities to include accrued liabilities as was done in Fisher v Hebburn Ltd, per Kitto and Menzies JJ. (1960) 105 C.L.R., at p.202. In Maxwell v Murphy the Chief Justice explained the need for accommodation of this prir,ciple with the way in which the law treats the repeal of
a statute and in doing so cited what was said by Blackburn J. in Butcher v Henderson (1886) L.R. 3 Q.B. 335, at p.338: that repeal operates as to new matters as if the repealed provision never existed 'yet as to transactions already completed under it it still has full effect'•"

Again, at p.401 Stephen J. said:-


"I have concluded that it is not until the making of an election ..• that there is any such accrual of a right or such an incurring of a liability as will attract the doctrine in favour of the prospective operation of statutes. Until an election was made there were no 'transactions already completed' under the provisions of the former s.7(3)(a), repealed by the 1973 amendments, which affected May and to which those repealed provisions might apply. May's election was wanting and until that occurred no right or liability relevantly accrued."

It can be seen that the case	turned	upon	the	meaning	of certain words in the statute.

In Whitley v Scobie (1985) 63 A.L.R. 221, a case arising in this jurisdiction, the worker had been injured in 1973 and received compensation. At that time certain additional compensation was payable under s.12(1) at a fixed rate; he received this compensation. A new s.12(1) was inserted in 1978 under which the Tribunal could determine a reasonable rate. The worker claimed under the new s.12(1).

The Full Court of the Federal Court, following Geraldton Building Co Pty Ltd v May (supra), held that the new s.12(1) was to be given a prospective operation; that is, it did not upset vested rights and liabilities which were complete in themselves. Compensation under the new s.12(1)  was expressed to be payable where the workman "on [medical] advice" required help, so the time of the injury was immaterial to such payment, the determining factor being medical advice, which could be given from time to time. As the relevant medical advice to the worker was in fact given after 1978 the new s.12(1), construed as having only prospective effect, applied to him. It can be seen that the decision turned upon the construction of certain words in the new s.12(1).

At p.227 Northrop J. commented:-


"The	principle		to	be		applied		in determining issues of this	kind	is	not really in doubt.	The difficulties arise in applying that principle."

I respectfully agree.


In Staska's case (supra) the worker, injured in South Australia in 1956, became permanently and totally incapacitated as a result in 1967. The relevant Act had
•



been amended in 1965 and 1966 to increase the amounts of weekly compensation payable.  In 1968 the employer applied to redeem the weekly amount payable to the worker, by payment of a lump sum. The question was whether the amount of the lump sum was subject to the limit imposed by the Act as it stood in 1956, the date of the injury, or to the higher limit in the Act as it stood in 1968 following the amendments. The Privy Council held that the limit as it stood in 1956 applied.

Their Lordships, having noted at p.675 the -

" prima facie presumption that an enactment is not intended to affect rights which have already been acquired or liabilities which have already been incurred before the enactment has come into operation",

made the observation cited at pp.222-23 hereof concerning the inaccurate use of the word ''retrospective'' when what is in issue is the effect of an enactment which interferes only with the future existence or operation of a previously acquired right or a previously incurred liavility. I consider that insofar as the learned magistrate in this case considered that unless the amendment of 11 September 1985 had retrospective effect it could not apply to the respondent, such an analysis is erroneous or prone to mislead.

Their Lordships considered the history of the Act in South Australia, and the various savings clauses which had been incorporated in the amendments made from time to time, and concluded at p.680 that -


"Up to this point of time the basic assumption, in agreement with the presumption referred to above, was that the rates and amounts of compensation provided by the legislation in force at the time of the accident would continue to apply to the consequences of the accident unless later legislation otherwise provided."

Their	Lordships	then	considered	the amending Act of 1965 providing for increased compensation and said (at p.680) -

"Bearing in mind the presumption which has been mentioned, the previous statutory history and the complex situation existing immediately before the Act of 1965, one would not expect these changes to apply to compensation for past accidents. That would have been a revolutionary innovation requiring express words or very clear implication to bring it about."

Their Lordships in effect found that "revolutionary innovation" in the amending Act of 1966, which extensively modified the previous system and provided that the weekly payment for incapacity was thereafter to be the weekly rates in force from time to time, irrespective of when the injury had occurred. However, their Lordships considered that upon
the proper construction of the 1966 amendment the limit on the lump sum payable remained unaffected by the new approach to weekly payments. In effect, the prima facie presumption described by Fullagar J. in Fisher's case (supra) was applied.



opinion
 Having		considered that	the	learned
 these	authorities,	I	am	of magistrate	was	correct	in
concluding that the amendment does not apply to the calculation of any compensation due to the respondent in terms of Clause (lB)(b), in respect of the period after the amendment came into force on 11 September 1985. The appellant's liability under s.7(1) to pay compensation to the respondent "in accordance with Schedule 2" crystallized when the respondent was incapacitated by injury, an "event" which occurred in 1981; that is, prior to the amending Act of 1985. The incapacitating injury of 1981 and not the passage of each week of incapacity was the "fact" or "event" to which legal consequences  under the Act attached; and they attached at the time of that injury. Section 7 and Schedule 2 as it stood in 1981 defined those legal consequences by spelling out the rights and liabilities of the parties which then accrued; the consequences included the calculation, under Clause (lB)(b) as it then stood, of future weekly compensation payments. The respondent's








right, which vested in 1981, was the right to obtain compensation calculated in the manner provided by Schedule 2 as it then stood. The respondent's application under  Clause 12 of Schedule 2 to redeem the liability for weekly payments was made in December 1984, prior to the amending Act, though to my mind the respondent's rights under  Clause 12, which was not amended by the amending Act, were not affected by that Act. I consider that the observation by Dixon J. (as he then was) in the extract from his judgment in Kraljevich's case set out on pp.27-8 hereof that "to prescribe the basis of calculating redemption is in reality to express the measure of liability", applies mutatis mutandis to indicate the approach which should be adopted.

To my mind the decision on this issue in the appeal is determined by Kraljevich's case (supra), as the learned magistrate held; s.12(c) of the Irrterpretation Act applies,
and yields the same result, there being no intention to the
'
contrary  in  the amending Act.  I consider that the amended
Clause (lB)(b) applies only  to  accidents  happening after
11 September  1985;  what is in its "prospect", in the words
of Fullagar J. cited at p.32 hereof, is an injury on or after that date which causes partial incapacity. Accordingly, I reject the  appellant's  submission  on this
issue.
l
	 The nature of the appeal



Until	the	amending	Act	came	into	force	on
11 September 1985, s.26(1) of the principal Act provided for an appeal by way of rehearing against a determination on a question of law or fact or both. The new  s.26(1), introduced by the amending Act and set out on p.18 hereof, provided that only "a question of law" might be raised on appeal. The Compensation Court's decision was given after
11 September 1985; in my opinion the new s.26(1) regulates the right of appeal from that decision.

What amounts to "a question of law", and the distinction between questions of la.wand questions of fact, are matters of very considerable difficulty; the subject is discussed at pp.183-192 of Hill and Bingeman "Principles of Worker's Compensation" (1981). The dictum of Lord Parker in Farmer v Cotton Trustees (1915) A.C. 922 at 932 provides a guide:-


"	where	all	the fully found, and	the
 
material facts are only	question	is
whether the facts the case within the construed of some the question is one
 are such as to bring provisions properly statutory enactment,
of law only."

I consider that the following propositions are clear. The question whether evidence of a fact should be accepted, or accepted as sufficient to establish the fact; is in general itself a question of fact. Where an inference from primary findings is required before it can be decided whether a particular proposition can be inferred, it is a question of law whether it is reasonably possible to draw that inference from the primary findings. The question whether there is any evidence to support a finding of fact is always a question of law. In this jurisdiction the Worker's
Compensation	Court	is	the	sole	decision-maker	as	to
questions of fact; and the function of this court, on appeal, is to decide whether or not the conclusions reached by the Court were open to it on the evidence placed before
it.


	The award under s.10 of the Act



The Court awarded the respondent lump sum compensation of $35,595 under s.10(5) of the Act, having found a permanent loss of 75% of the efficient use of both of his legs for the purposes of his employment as it was in November 1981.
The appellant contends that there was no evidence to support the finding in respect of which that award was made; and that the respondent bore the onus of proving the disability but had not adduced evidence capable of raising a prima facie case to support the award.

It is clear that the respondent bore the burden of establishing the loss of use of his legs for the purpose of his employment. As Dixon C.J. observed in Watts v Rake (1960) 108 C.L.R. 158 at 159 -

" states of fact may be proved by the evidence as the case advances or may appear as inferences which the evidence supports and those states of fact may authorize or even demand findings in favour of a party unless and until some further or other state of fact is made to appear by evidence."

The appellant contends that the only evidentiary basis for the finding of a 75% loss of function in the respondent's legs was a medical report of 20 January 1982 (Exhibit 6) by Dr Moss. This report related to Dr Moss' examination of the respondent on 20 July 1981; at that time Dr Moss found no functional factor involved and estimated a 30% disability due to organic inability by the respondent to use his back "which would be equivalent under Northern Territory Maim Law to 75% loss of function of one lower

limb." The appellant contends that while Dr Moss had accepted the history given by the respondent when estimating his disability, the Court did not accept that evidence, having found that the respondent was exaggerating; accordingly the submission is that the Court could not, consistently, accept Dr Moss' estimation of disability. In any event, the appellant noted that Dr Moss had referred to 75% loss of function of one lower limb, not both.

I note that at no place in her extensive reasons for decision did her Worship place any reliance upon the report of Dr Moss, who was not called to give  evidence.  Dr Moss' report related to his examination of the respondent in July 1981 when he was still working and it is clear that the Court found the disabling injury was the injury of November 1981. It was the consequences of that injury with which the Court was concerned in considering the application under s.10, having found (at p.24) that it was "the most significant incident in Mr Hall's physical disability''.

It appears to me there:'ore that, as far as Dr Moss' report is concerned, there is nothi g to indicate that her Worship placed reliance on it, and the reference to "75%" is merely coincidental. Her Worship expressly "based" herself on the views of Messrs Dinning, Gray and Shoulder when
considering the application under	s.10;	see	p.27	of	the reasons of 29 October 1985.

The evidence before the Court on the question of the loss by the respondent of the partial and permanent use of his legs in and for the purposes of his employment, taken at its highest, in usefully set out in the final submission of his counsel of 24 May 1985. It is sufficient, if accepted, to warrant the assessment the magistrate made under s.10. Her  Worship found "a substantial injury" and "an organic disability" and bore in mind "the conscious exaggeration of his symptoms". It is no part  of the function of this Court to substitute its judgment for that of the magistrate. In my opinion there was evidence to warrant the magistrate's decision on the s.10 application, and the attack on that decision must fail.


	The question of redemption



Her Worship was expressly requested to proceed to decide the question of redemption, and did so, following submissions by counsel. No attack was made on the finding that the respondent was totally incapacitated from November 1981 until September 1983. Although the magistrate does not set out the process of evaluation of the evidence which led
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to the conclusion that the partial incapacity thereafter was 50%, the making of that assessment was peculiarly a matter for her Worship to decide.

It could not be said, I think, that the evidence was not there to warrant the finding. Her Worship clearly had in mind the medical evidence and the respondent's "conscious exaggeration" of his symptoms. What was involved was an exercise in judgment. In my opinion it was open to her Worship to find a partial disability of 50%. It cannot be said to be a mere speculation. Her Worship then proceeded to allow a lump sum redemption. Again it appears to me that it was open to her Worship to make that order.


	The rate of interest



It is sufficient to state that, in the absence of evidence as to commercial rates of interest during the period in question, her Worship was correct in calculating interest at 6% on the amount due over the full period. This is the accepted rough-and-ready calculation of the effect of a real interest rate of 12% on sums gradually accruing over the full period. In the end, I understand, this point was
not contested.
42
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I should add I consider it was open to the magistrate to make an order for interest under s.6G of the Act. It is clear, I think, that the issues involved in s.6G were canvassed before her Worship, and she expressed her conclusion thereon at p.28 of the reasons of 29 October 1985.

	The question of Browne v Dunn (1894) 6 R.67



The conduct of the case by the appellant before the magistrate, in  failing  to  put  to  the  respondent  and Mr Baddeley the contents of the films, was a course bound to give rise to difficulty. The respondent complains that this vitiates the finding on partial incapacity, and there should have been a finding of total and permanent incapacity. Looking at the matter as a whole, I consider that the
magistrate took the Mr Baddeley	could
 optimum	course.	The	respondent	and have been re-called, and the film put to
them, before a decision was made. This course of action was not adopted. In all the circumstances, I do not consider that the finding of partial incapacity is open to attack on this ground.

In my opinion the appeal must fail.  The decision of the Workers' Compensation Court is affirmed and the respondent should have his costs.

