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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 665 of 1984


BETWEEN:
RONALD TRESIZE
First Applicant

AND:
HEATHER TRESIZE
Second Applicant

AND:
BILATO NOMINEES PTY. LTD.
Plaintiff

AND:
NORTHERN GOLD N.L.
First Defendant

AND:
JOHN BENGER
Second Defendant

AND:
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Third Defendant

AND:
TALMINA TRADING PTY. LTD.
Fourth Defendant


CORAM:	O'LEARY C.J.

REASONS FOR JUDGMENT
(delivered 7th March 1986)





This is an application by Ronald and Heather Tresize for relief by way of Interpleader pursuant to the provisions of 0.59 of the Rules of the Supreme Court.	The relevant provisions of that Order for present purposes are -

"1.		Relief by way of Interpleader maybe granted -

(a)	where the person seeking relief (in this Order called 'the applicant') is under liability for any debt, money, goods, or chattels for or in respect of which he is, or expects to be, sued
by two or more parties (in this Order called 'the claimants') making adverse claims thereto;

(b)

	The applicant must satisfy the court or a judge by affidavit or otherwise -


	that the applicant claims no interest in the subject matter in dispute, other than for charges or costs;


	that the claimant (sic) does not collude with any of the claimants; and


	that the applicant, •.. is willing to pay or

transfer the subject matter into court or to dispose of it as the court or a judge directs.
	The applicant shall not be disentitled to relief by reason only that the titles of the claimants have not

a common origin but are adverse to
and independent of one another.



4.
5.	The applicant may take out a summons calling on the claimants to appear and state the nature and particulars of their claims, and either to maintain or relinquish them."

The action in which the application is made is one in which Bilato Nominees Pty. Ltd. ("Bilato") ,	the plaintiff, sues Northern Gold N.L. ("Northern Gold"), the defendant, for the sum of $191,000 being the balance of the purchase price of certain plant and equipment said to have been sold and delivered by the plaintiff to Northern Gold
N.L. on 20 June 1984.	Alternatively, the plaintiff claims forfeiture of a deposit of $35,000 paid by Northern Gold for the equipment, and damages for breach of the contract for sale.	Amongst the items of equipment alleged to have been sold and delivered by.the plaintiff to the defendant was a Hydro Screen Finley 40/50 Type ("the Hydro Screen"), the price of which is itemised at $35,000.

Assuming for the present that Bilato did, in fact, sell the Hydro Screen to Northern Gold on 20 June 1984, it appears from the evidence placed before me, that on 20 December 1984 Northern Gold in turn sold and delivered it to the applicants, Ronald and Heather Tresize, for $25,000.
Subsequently, on 18 March 1985 Bilato delivered to the applicants an invoice for $30,000 for "one Finlay Hydro Screener 40/50 plus Stacking Conveyor" which the invoice



said was "solely owned by Bilato Nominees P/L trading as

	Sand &  Metal Industries."	The following day, it seems, they were also handed a statutory declaration by Mr. Bilato, a Director of N.T. Sand & Metal Industries, in which he solemnly and sincerely declared that those items were solely owned by Bilato Nominees trading as N.T. Sand & Metal Industries.


To date the applicants have withheld payment to Northern Gold of the price of the Hydro Screen, and Northern Gold has sued them in the court for that amount.	The applicants now seek relief by way of interpleader in the present proceedings on the ground that they expect to be sued by Bilato in those proceedings, though they do not say in their evidence what they expect to be sued for, nor what they expect the basis of Bilato's claim against them to be. I return to that matter shortly.	They say they have no interest in the claim being made by Bilato against Northern Gold other than for the costs of this application, they do not collude with any other parties, and they are willing to pay the sum of $25,000 into court to be disposed of as the court directs.

It is clear from the wording of 0.59 r.l cited above that, to make out a claim for relief by way of Interpleader, an applicant must show -



	that he is "under liability for any debt, money, goods or chattels";


	that there are two or more persons making adverse claims to that liability; and
	that he has been, or expects

/		to be, sued  by those two or more persons for, or in respect of, that liability.



The applicants are under a liability to Northern Gold for the price of the Hydro Screen.	That is a liability for debt.	They have been sued for it by Northern Gold.	Is there another person making an adverse claim to that liability, that debt?	I think clearly there is not.
Perhaps in invoicing them for the price of the Screen, and in claiming to be the owner of it, it might have been thought by the applicants at the time that Bilato was asserting a right to claim the price for it.	However, no such claim was pressed on behalf of Bilato on the hearing of the application, nor would it seem that any such claim could be pressed.	In fact, the only claim asserted by Bilato in relation to the Screen is a claim to an equitable lien over it as an unpaid seller of it.	The question, therefore, is whether that is an adverse claim to the liabili.ty of the applicants to Northern Gold.

The nature of an equitable lien was discussed by the High Court in Hewett v Court 46 ALR 87.	As was said in



that case, an equitable lien is a right against property which arises automatically by implication of equity to secure the discharge of an actual or potential indebtedness. It does not depend upon contract, though the cases in which it arises ar . very often cases in which the parties are in a contractual or quasi contractual relationship.	Unlike a common law lien, it does not depend upon possession.	It can exist over land or personalty or both.	Perhaps the commonest form of an equitable lien is that which equity recognises as arising to secure the actual or potential rights of a vendor and purchaser under a contract for sale, the vendor's lien being to secure payment of the balance of the purchase price, the purchaser's lien being to secure repayment of instalments of the purchase price.		In each of these cases the vendor or the purchaser, as the case may be, is treated as a secured creditor - the lien is the security for the money which is justly due.	Though called a lien, it is, in truth, a form of equitable charge over the subject property in that it may, in general, be enforced in the same way as any other equitable charge, namely, by sale in pursuance of an order of the court, or where the lien is over a fund, by an order for payment thereout:	see
Hewett v Court (supra), per Gibbs C.J. at 90, 9.1, and per Deane J. at 104, 105.

Though an equitable lien can exist over land or personalty or both, it is an open question in Australia



whether it is available over goods whose sale is governed by the provisions of the Sale of Goods Act, that is,	whether that Act is such a complete code that there is no room for the creation of equitable liens by operation of law in
respect of goods whose sale is governed by it, as is the
/

case here.	However, in the light of the conclusion that I have reached in the present application, it is not necessary to consider that question further.	Assuming for the moment that such a lien is available, I think it is clear that a claim to it is not a claim adverse to the liability in debt of the applicants to Northern Gold.		Indeed, it is not a claim to that liability at all; it is quite a different claim, a claim which, if established, may entitle Bilato only to an order for the sale of the Hydro Screen.

That the claims of Northern Gold and of_Bilato are not adverse claims to the same liability is also clear, I think, from the fact that they are claims in respect of which the applicants could be liable both to Northern Gold and Bilato respectively.	In Crawford v Fisher (1842) 1 Hare
436 Wigram V.C. (at 441), expressed the principle here in in question in these terms:	"The office of an interpleading suit is not to protect a party against a double. liability but against double vexation in respect of one liability.	If the circumstances of a case show that the plaintiff is liable to both claimants, that is no case for Interpleader". If Northern Gold is successful in its claim against the
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applicants for the price of the goods, that does not necessarily defeat the claim by Bilato as, for example, if it be found that the applicants had constructive notice of the lien.	Likewise, if Bilato can enforce its lien, that
would not necessarily avoid the contract between Northern
,
Gold N.L. and the applicants.


That is sufficient to dispose of the application, but, for completeness' sake, I will say something briefly about the final matter the applicants must show to entitle them to the relief they seek, namely, that they have been sued, or expect to be sued, for or in respect of their liability.	As I have said, they have been sued by Northern Gold for the price of the Hydro Screen.	They have not been sued by Bilato in these proceedings, nor in any other proceedings, for or in respect of any liability at all.	But they say they "expect to be sued".	I think it is clear on the authorities that the discretionary relief of interpleader will not be granted unless there appears to be some real foundation for the expectation of a rival claim: see Watson v Park Royal (Caterers) Ltd. [1961] 2 All E.R.
346 at 352.	In the present case, the only basis asserted by the applicants for their expectation of being sued by Bilato is the invoice delivered to them on 18 March 1985 and the statutory declaration by Mr. Bilato on the following day in which he claimed that Bilato was the sole owner of the goods.	That was some 7 months or so before the application
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for interpleader relief was filed.	Bilato has not in fact sued for any claim based on that invoice, and indeed it has not sued on any claim in relation to the goods.	In my opinion, therefore, there does not appear to be any real foundation for their expectation that it will sue either on the invoice or to enforce an equitable lien over the goods, or on any other claim.


For these reasons, I dismiss the application with
costs.

