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SCAPPATICCI v R

Supreme Court of the Northern Territory of Australia Asche CJ
12 May 1989 at Alice Springs


APPEAL - Justices - charges against appellant dismissed - costs awarded against appellant - discretion to award costs
- whether wrongly exercised - Justices Act (NT) s.77(1)
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS

No. 33 of 1989	IN THE MATTER of the
Justices Act AND IN THE MATTER of an appeal from a decision of the Court of Summary Jurisdiction
BETWEEN:

DENISE MARIA SCAPPATICCI

Appellant

AND:
THE QUEEN

Respondent

CORAM:	ASCHE CJ


REASONS FOR JUDGMENT
(Delivered the 12th day of May 1989)


The appellant was charged that she had in her possession certain articles reasonably suspected of having been stolen or unlawfully obtained contrary to s.61 of the Summary Offences Act.	She was also charged with stealing the same property, contrary to s.210 of the Criminal Code. At the hearing before the learned Stipendiary Magistrate which took place on 6 April 1989, the appellant was charged
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on the first of these offences and that was the offence which was proceeded upon by complaint.

When she had pleaded not guilty to that charge, the prosecutor asked that what he described as the second count be stood aside at that time.	The second count was, of course, the information.	The matter proceeded to hearing and for reasons which, if I may say so with respect, I entirely agree, His Worship dismissed the charge of unlawful possession.

The prosecutor then withdrew the information.
After the dismissal of the charge, Mr Stewart, who appeared for the appellant sought costs.	His Worship commented that, to use his words:

"You must realise that you are falling on fairly infertile ground."


As he referred to his (the Magistrate's) closing remarks, I agree with Mr Stewart that what His Worship was probably meaning by that reference is the last sentence of his reasoning which appears at page 46 of the transcript where His Worship, after saying that he could not find the offence proved, said:

"That is not to say that the charge was improperly brought, but the evidence does not sustain that charge."
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His Worship then said this, after Mr Stewart had made his application for costs and the prosecutor had indicated that the application would be opposed, His Worship said:

"I believe the charge was properly brought, it is that the evidence cannot satisfy me beyond reasonable doubt."


Mr Stewart then said:

"The basis that I was making the submission of course was on the basis that as in civil matters, and there is authority in the Supreme Court of the Northern Territory, that it would be appropriate that costs follow the cause as it were.	I just make that submission Your Worship."


To that His Worship replied:

"Right, there are two things that I say to that, there is nothing in the civil field which says that the plaintiff automatically gets his costs if he is successful, or the defendant if he is successful and the costs in this jurisdiction in any case are in my discretion and I exercise that discretion not in your favour and I have already stated why."


It is from the Magistrate's decision on the question of costs that the appellant appeals.	Now there is no doubt as to the discretion of a Court of Summary Jurisdiction to award costs on a complaint.	That is made clear by s.77(1) of the Justices Act.	It is now also sufficiently established in this jurisdiction that no distinction should be maintained between private complainants and police
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officers, and that is a decision of Forster J. in Walters v OWens (1973) 21 FLR 138.


In McEwen v Siely, the Full Court of the Federal Court 21 FLR 131 at p.136 said:


"From what we have said in the discussion of the authorities, it will be apparent that we think that generally an acquitted defendant should have his costs unless he has by his conduct, brought the proceedings or their continuation upon himself or unless some other consideration is present which makes it unjust to award him costs."


That principle was cited with approval in Siely v Abbott (1981) 53 FLR 108 at 111 a decision of the Full Court of the Federal Court.	That decision followed the decision of Hamdorf v Riddle (1971) SASR 398.	In that case the Full Court of the Supreme Court of South Australia laid down the principle that:


"In determining whether costs should be awarded to a successful defendant, courts of summary jurisdiction should not make any distinction between complaints made by police officers and complaints made by other persons, but should exercise their discretion as to costs in the same manner as it would be exercised in the trial of a civil action."


In exercising one's discretion therefore, one should, I think, follow the observations I have already cited.	As counsel have pointed out to me, there seems to have developed a difference of opinion between certain
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courts as to the application of these principles and in particular it seems that the Supreme Court of Queensland has adopted one factor in consideration of costs in these circumstances which does not seem to have been adopted by
certain other courts, or at least considered as having the same importance.


In Lewis v Otting (1985) 17 ACR 139 the Full Court of Queensland held that:


"Since there exists a different approach to costs in criminal and civil proceedings, the fact that proceedings are instituted by the police in the course of performing a public duty is a consideration when determining whether a defendant acquitted in the court of summary jurisdiction should have costs awarded.	If the police officer acts bonafide in his public capacity, the successful defendant should not have costs awarded."


And that was followed in the case of Savage v Bozier (1986)

24 ACR 249 where a differently constituted Queensland Full Court held that the most important factor in that particular case, that is the case before them, was that:

"The award for costs was to be made against an arresting officer charged with a public duty of keeping the police who in bringing the charge before the court acted properly at all times."


There was no other competing relevant situation, and I should add to emphasise the different approach that in
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Lewis v Utting the cases of Hamdorf v Riddle, McEwen v Siely and Siely v Abbott, were cited but not followed.

However, it seems to me that it would be quite wrong of me to depart from the principles laid down by Siely v Abbott which were at that time a binding direction on this court, and indeed the approach also adopted by Forster J. who was a Chief Justice of this Court and more recently, again adopted by Kearney J. in Tenthy v Curtis (1988) 55 NTR 1 where His Honour expressly follows
Hamdorf v Riddle, Walters v Owens and McEwen v Siely.


It is therefore quite plain to me that I should follow the line of cases which have previously been adopted in this court and should not adopt the Queensland approach, if I may respectfully call it that.	It follows therefore that while the fact that the complaint might be considered to be reasonably brought is a factor to be considered - and I certainly would not disagree with the comments of the learned Stipendiary Magistrate, - that, in the line of cases which I adopt, is only one factor of a number of other factors which should be considered and it does not have, if I may say so with respect, the prime significance which the Queensland cases would consider should be given to it.

In other words, the situation in complaints when costs are sought should be equated to the normal approach in
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civil matters, commencing with the general rule that costs normally follow the event and then if it became necessary, examining whether the conduct of the successful party had in some way disqualified him from obtaining those costs or whether in all the circumstances it would not be proper to award those costs.

While the court has a discretion, it must therefore be a discretion exercised judicially.	Turning to His Worship's reasoning, it seems to me, with respect, that what His Worship has done is rule against the appellant because in His Worship's view, and I would not disagree with it, the charge was properly brought.	By that I mean, and no doubt His Worship meant, that there was a reasonable basis upon which the police proceeded.

That, as I think I have set out, is not the test, and it follows that in my view, His Worship did not exercise his discretion in the proper way and gave undue weight to one factor which was not necessarily the only or the dominating factor.	That being so, it is open to me to substitute my discretion for that of His Worship, and I do so on the basis that the appellant should have her costs.

I can see nothing in the conduct of the appellant viz-a-viz the proceedings, which would deprive her of the benefits of the normal rule that the successful party should have the costs and in my view, that is what should occur.
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There was also an information which was withdrawn at the end of the proceedings, and that is a matter upon which Mr Stewart lay some emphasis because he would submit that the more appropriate course would have been to have withdrawn the information at an earlier stage.

But in my view, it is not necessary for me to make any finding or order in relation to the information.	As a practical matter, it is sufficient if I award costs on the complaint.	It may be, but I certainly do not decide it, that there is a distinction between informations and complaints in this matter and I am content to base my decision on the question of the complaint and as Mr Stewart wisely says, no doubt the question as to the basis of costs, if any awarded after unsuccessful informations is a matter which can wait for another day, although undoubtedly that situation will occur.

In the event therefore, I set aside the order of the Court of Summary Ju_risdiction insofar as that order refused costs to the appellant.	I order that the respondent/complainant pay the costs of the appellant in the Court of Summary Jurisdiction and on this appeal to be taxed in default of agreement.

