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The plaintiff was injured in an accident which occurred on 30 November 1979.	He alleges that on that day he was employed by the defendant, Northern Territory of Australia, as an employee of the Department of Transport and Works.	He was walking from one part of the premises of that department to another.	In doing so he passed between a motor vehicle and a building.	The vehicle, which had its engine running, was suddenly, and without warning to him, propelled forward, jamming his right leg between the vehicle and the building.


He suffered serious injuries.	A medical report filed on behalf of the plaintiff describes those injuries as a "severe compound fracture of the right tibia and fibula which still" - 1989 - "requires treatment".	He continually needs crutches and the diagnosis is "loss of function in the right leg now equivalent to loss of 70% to 80% function of the right lower limb", with a definite possibility of his having to undergo a knee amputation at some future time.
The prognosis is that he will remain an invalid pensioner and will never work again.

According to the plaintiff, the movement of the vehicle was caused by the actions of one or possibly two fellow employees "skylarking" in or around the vehicle, and causing its sudden and unexpected forward movement.

Solicitors instructed by the plaintiff, who are not his present solicitors, issued a writ on his behalf on
4 June 1981.		The writ named the Northern Territory of Australia as defendant and was generally endorsed for "damages for negligence arising when the plaintiff was struck by a vehicle in the control of an employee of the defendant".	The defendant entered an appearance on 17 July 1981.

On 24 August 1981, the defendant's solicitor wrote to the plaintiff's solicitor, enquiring as to the delivery
of a statement of claim.	The plaintiff's solicitor undertook to deliver a statement of claim "in the near future".	No statement of claim was delivered despite
3 further letters by the defendant's solicitor in late 1982, to which there was no reply.


However, on 13 October 1982 the plaintiff's solicitors filed a notice of intention to proceed, and on
15 November 1982 issued a summons and supporting affidavit seeking to join one Garry Pattinson as a defendant, the allegation being that Pattinson was the driver of the vehicle.	The affidavit states that the Darwin solicitors were acting on instructions from Melbourne solicitors.	The affidavit also states that a brief to draw a statement of claim had been delivered to counsel and it was expected that it would be delivered "in the near future".	Presumably, it was sought to join Pattinson as the person who had been "skylarking" in or around the vehicle and who was, it was alleged, responsible for the vehicle moving forward.

The summons was adjourned by consent on a number of occasions, but finally on 14 April 1983, there being then no appearance for the plaintiff, the matter was stood out of the list to be restored at short notice.	On that day the defendant's solicitors informed the plaintiff's Darwin solicitors of this order.	The rest is silence, until
2 March 1989, when the plaintiff's present solicitors filed
a notice of change of solicitors and served that notice on the defendant's solicitors.

On 16 May 1989, the defendant's solicitors issued a summons that the proceedings be dismissed for want of prosecution.	On 23 May 1989, the plaintiff's new solicitors issued a summons that the plaintiff have leave to deliver a statement of claim within 6 weeks.	These are the two applications presently before the court.

The researches of the plaintiff's present solicitor and the defendant's solicitor, both of whom seem to have obviously acted with due diligence, reveal that certain matters have occurred during this period of delay which might now affect the proceedings.	I should add that - no doubt in order to put all relevant material before the court
- the plaintiff's present solicitor has waived privilege in respect of certain statements obtained by or on behalf of the plaintiff.

I do not propose to traverse this material in detail, nor of course do I make any findings on what seem to be certain disputed questions of fact; although I think it is appropriate at least to express a view as to the likely outcome, for reasons which will appear later.
The plaintiff says that, on the day of the accident, as he reached a position between the vehicle and the building wall, the engine of the vehicle was running and Pattinson was standing at the door of the vehicle which was open.	Another person, one Ray Wilson, was sitting in the front passenger seat.	Pattinson reached into the vehicle and threw out a packet of cigarettes calling to the plaintiff, "Here, babe, have a smoke".	He then reached into the cabin again and threw out a book, saying, "Here's a book to read, too".	The plaintiff picked these objects up, handed them back to Pattinson and told him to stop "mucking around".	Pattinson then threw the objects back into the cabin.		The plaintiff turned to go into the doorway of the main workshop, heard Pattinson shout, "Hey, wait for me," and the next thing the plaintiff knew was that his right leg was pinned against the brick wall of the main building.	He says that as the vehicle accelerated Pattinson was left standing behind the back wheel.	Wilson was still sitting in the vehicle.

According to an accident report prepared by an officer of the defendant at or about the time, Pattinson said that he had got into the vehicle, pulled out the choke and turned on the ignition to warm up the engine, then got out to retrieve some belongings.	Meanwhile, Wilson heard the engine revving fast, reached across to turn the ignition off, and accidentally knocked the gear column into forward
position causing the vehicle to move forward.	Pattinson's statement says nothing about the throwing of objects from the cabin or of any conversation with the plaintiff.	A brief signed statement by Wilson corroborates Pattinson, insofar as Wilson says he leaned across to turn the engine off and accidentally knocked the gear column into gear.

There seems to be some dispute between the plaintiff and these two witnesses as to whether Wilson was actually in the car before it moved forward.	The important point is, however, that there seems to be, on any version, a strong prima facie case of negligence either in Pattinson, by leaving the motor running and unattended; or by Wilson, in carelessly causing the vehicle to shift into gear; or, on the plaintiff's version, either by Pattinson alone, or Pattinson and Wilson together, misbehaving in a way which caused a failure to give due care and attention to the control of the vehicle.

Apart from Pattinson, Wilson, and the plaintiff himself, the only other eye witness to the accident appears to be a Mr Murray who, however, can only recall seeing the vehicle collide with the plaintiff, but not whether there was any person in the vehicle, or in the vicinity at the time other than the plaintiff.





The researches of the defendant's solicitor have turned up two other persons who came on the scene almost immediately after, and the researches of the plaintiff's present solicitor have also discovered another witness who investigated the accident and made a report.	That last witness does not seem to be the same person who signed the report on the accident in the defendant's possession, and the defendant presently has no knowledge of that witness being employed by it or involved in any way.	There seems, however, no reason why this person should have told a false story to the plaintiff's investigators and no reason to doubt that he was involved as he says.	But obviously, neither this witness, nor the other two witnesses known to the defendant, were in as good a position as Pattinson, Wilson and the plaintiff to have seen what took place.

Since the accident, two events have taken place, one of which is of unarguable significance, the other arguably so, depending ultimately on an assessment of weight and credibility of evidence.	The first and undisputed fact is the death of Wilson which occurred on 15 September 1987. That date, itself, exemplifies the unfortunate results which flow from delay, for in the ordinary course of events, and had this action been prosecuted with due diligence, this action would have been heard and determined long before 1987.





The other occurrence may be equally significant if proved, but it is at present in the realm of allegations.
This much I think is accepted by both sides, at least as far as their present investigations go, that on 22 October 1984, Pattinson suffered serious head and other injuries as a result of an electric shock sustained in the course of his employment.	Pattinson maintains that as a result of the head injuries, which necessitated several operations and the placing of a shunt in his head, his memory for past events is substantially impaired.

To the solicitor for the defendant, however, he indicated that his powers of recall vary from day to day, sometimes being good and sometimes not.	To the investigator for the plaintiff he said that it was difficult to remember the accident in which the plaintiff was injured, although he seems to be able to give some of the details but not others. He also said that because of his own injuries, he would suffer great distress in giving evidence.		The plaintiff's investigator felt that Pattinson might know more than he purported to recollect.	Much might, therefore, depend on the court's assessment of Pattinson if he were called as a witness.

There seem to be certain contradictions between his original statement, the statement he gave to the plaintiff's investigator, and the statement he has recently given to the







defendant's solicitor.	Realistically, and whatever the cause, it would seem that any evidence he gave may prove a two-edged sword for either side, and one could well envisage a situation where neither side would call him.

These then are the circumstances in which the plaintiff seeks to continue the proceedings, and the defendant seeks to have them dismissed for want of prosecution.	As usual in these matters, the court is faced with the task of balancing two equally important considerations in which the interest not only of the parties but of the general public is involved.

On the one hand persons with claims which are not vexatious, repetitious - (in the sense of having been previously heard and determined) - or totally without merit, should have their claims heard and determined according to law.	On the other hand, there is the corresponding public interest that where a claim exists, the legal processes to make that claim should not be prolonged indefinitely; lest potential defendants be harassed many years after the event, when human memory has faded, witnesses have become unavailable and the institution or continuation of proceedings would create oppression or injustice to persons who have ordered their lives in the reasonable expectation that what was once a threat must have ceased to be so.	That philosophy is expressed in the maxim: interest reipublicae finis litium.





In the balancing exercise between these two principles, the courts have recognised a number of guidelines which may assist in attaining that result which, overall, the justice of the occasion demands.	I have deliberately used the term "guidelines" rather than some stronger expression, because it has been frequently and, if I may say so, properly emphasised, that to dismiss a case for want of prosecution is an exercise of the court's discretion, either under rule 24.01, or under the inherent jurisdiction of the court which is expressly preserved by rule 24.05.	It can never be laid down that certain categorised acts or omissions will automatically excuse or debar the parties seeking the exercise of the court's discretion.


In Shepperdson v Lewis (1966) VR 418 at 423 to 425, Smith J., in one of those clear and rational judgments which so amply justify the great respect accorded to him by both the bench and bar of his day, effectively called a halt to what he saw as a growing tendency to fetter the exercise of discretion by the application of automatic tests to all but exceptional cases.

He found such a tendency in cases such as Krakaver v Katz (1954) 1 WLR 278, where Denning LJ had said at page 280:


"I	am disposed to agree with what Mr Marmon suggested, namely that by analogy with the statute of limitations, if a plaintiff allows an action to go to sleep for 6 years, the court in its discretion will usually dismiss the case for want of prosecution, unless the plaintiff can show some good reason why he should be allowed to go on with it.		In this case, it is not 6 but 12 years and I am quite clear that this plaintiff ought not, after that length of time to be allowed to go on with the action."


Smith J.'s comment was this:

"This passage has rightly, as it seems to me, been construed in later cases, despite the reference in it to discretion, as an invitation to courts to enjoy the ease of travelling in a groove; that groove being one which, when available, will lead automatically to a solution in all but in exceptional cases.	And to fetter the discretion in this way is, as I have said, wrong in principle."


That his words were heeded and the Victorian courts preserved from heresy, is shown by the Kostokanellis v Allen (1974) VR 596, where the Full Court at pages 605 to 606 stressed that the discretion must be exercised on the facts of the particular case and said:

"In	this connection, reference may be made to passages in the judgment of Smith J. in Shepperdson v Lewis where, in dealing with the discretion to be exercised on an application to dismiss an action for want of prosecution, it was pointed out that the adoption of a formula created by erecting what are merely relevant factors into arbitrary principles so as to allow the automatic production of a solution in all but the exceptional case, is a quite fallacious approach to the exercise of a discretion."





See also Evans v Bartlam (1937) AC 473 at 488 per Wright LJ; Ulowski v Miller (1968) SASR 277 at 281 (per Bray CJ); Witten v Lombard Australia Limited (1968) 2 NSWR
529 at 534 (per Herron CJ); and Sophron v Nominal Defendant (1957) 96 CLR 469.	I note also that McGarvie J. in  McKenna v McKenna (1984) VR 665 at 675, has again warned that some of the prevailing English decisions lead themselves to arguments that formulae are to be applied
rather than the general principles and has again stressed the importance of adhering consciously to these general principles.

These observations must be particularly kept in mind in this case, because Mr Silva, for the defendant, has laid considerable emphasis on what he submits is the "inordinate and inexcusable delay of the plaintiff".
Insofar as that is undoubtedly an important factor to be taken into consideration, he is perfectly justified in stressing it.	But if he is submitting that it should override all other factors I must, for the reasons already given, disagree.

Nor, for the same reasons, should I hold that there is some cutoff point beyond which any delay must be fatal.
Obviously, and particularly in the case of unexplained and inexcusable delay, the greater the delay, the more difficult it will be for the person at whose door the fault lies, to persuade the court to exercise its discretion in his favour.





But, again, all relevant circumstances must be weighed.	It is interesting to note that in the case of Neimann v Electronic Industries (1978) VR 431 at 44, Murphy J. observed,


"I am not prepared to say that 15 years delay must result in a finding that a fair trial of the action is not possible."


That case was an appeal from an interlocutory judgment in which the judge at first instance, (McGarvie J), had refused to dismiss an action for want of prosecution involving a delay of 15 years.	By majority the Full Court held that the decision of McGarvie J. had not been shown to be wrong, or that substantial injustice would be done by leaving the decision unreversed.

McGarvie J. had found that the plaintiffs had been guilty of inordinate and inexcusable delay; but that justice, as between the plaintiffs and the defendant, did not require that the action be dismissed.


See also Kostokanellis v Allen (1974) VR 596 at 605, where the Full Court, commenting on the defendant's failure to give a sufficient reason for non-appearance earlier says, after discussion of authorities, this:

"What emerges from these authorities is that under a rule such as Order 5, rule 14, what the judge is required to do is to determine what in his opinion





is the just way in which the court's discretion should be exercised.	To do this must involve weighing up the extent to which the defendant is prejudiced by allowing the order and judgment to stand and the prejudice to the plaintiff in setting them aside.	In many cases the situation  will be that the plaintiff will not suffer any prejudice that cannot be remedied by an appropriate order as to costs.	So far as the defendant is concerned, if he is unable to comply with r. 14(b), the order and judgment cannot be set aside and there would appear to be little purpose in doing so.	On the  other hand, if the defendant does show on affidavit a prima facie defence on the merits, it would seem that usually he will be seriously prejudiced if he is debarred from being able to present his defence at a trial of the action.	One cannot tell until this has been done whether or not the defendant will succeed in such a defence.		While it is undoubtedly relevant to the judge to consider what explanation the defendant has for not appearing on the return of the summons of final judgment, the weight to be attached to his explanation will depend upon the circumstances.	Thus, for example, where the explanation shows that his non-appearance was due to some mistake or to his being misled, this may well assist the court in deciding to exercise its discretion in his favour.	Again, the explanation given may reflect of the question whether the defendant has made out a prima facie defence on the merits.	However, it does not necessarily follow that if the explanation does not amount to something which can be categorised as a "sufficient reason," the defendant's application should fail.		It must all depend on the circumstances."

That case was, of course, a situation where the defendant had not appeared at the time when judgment was given, but the reasoning, in my view, applies, mutatis mutandis, to the reasoning in a case such as this.	That, however, leads directly to another point made by Mr Silva about which there is some conflict of judicial opinion.
Mr Silva submits that one should take into account as a relevant matter, that the plaintiff has a case in negligence against his own solicitor.	In Allen v Sir Alfred McAlpine and Sons Ltd (1968) 1 All ER, the Court of Appeal dealt with three actions in which there had been inordinate and inexcusable delay.	In all three actions the court found that the fault lay with the solicitors of the various plaintiffs.	Two of the firms of solicitors were insured against negligence.	The third firm was neither insured nor, apparently, solvent.


The Court of Appeal took the factor of hardship to the plaintiffs into account by dismissing for want of prosecution the actions where the solicitors were insured, but allowing the other action to proceed to trial, on the basis that, otherwise, the plaintiff there would have no remedy and, in the court's view, the defendants were not prejudiced by the delay.

That approach did not find favour with subsequent courts of appeal, see, e.g., Paxton v Allsop (1971) 3 All ER
370 per Davies LJ.	And in Birkett v James (1977) 2 All ER 801, the majority of the House of Lords held that:

"The fact that the plaintiff may have an effective remedy against his solicitors for professional negligence is not a relevant consideration in deciding to dismiss an action for want of prosecution."





Diplock LJ, who had been one of the judges of the Court of Appeal in Allen v McAlpine, acknowledged a consensus of judicial opinion in the Court of Appeal against
the reasoning on this point in Allen v McAlpine, and at page 809 said:


"My	Lords, on further consideration of the difficulties which would be involved if the court may take into account the prospects of the plaintiff having an effective remedy against his solicitors, I think that I was wrong in saying that this was a relevant consideration.	On the facts of the case to which my mind was then directed, those difficulties were not apparent."


Bray CJ, in Ulowski v Miller, had also adverted to the difficulties involved in the decision of McAlpine's case on this point, although he expressed no concluded opinion,
saying that he desired to leave the matter open.
SASR at 282.
 (1968)



McGarvie J., however, in McKenna v McKenna (1984) VR 665 at 679-80 found the judgments in McAlpine's case "most realistic and persuasive".	He discounted the reasoning of the majority of the House of Lords in
Birkitt v James, in this way:


"The majority of the House of Lords relied on two grounds in deciding that the question of remedy the plaintiff would have against his solicitor if the action were dismissed is irrelevant.		The first was the difficulty of assessing whether the plaintiff had a remedy against his solicitor.	It seems to me, with respect, that the difficulties are not of a daunting magnitude.... The second ground ... was





that it is prejudice to the defendant which is decisive.	It follows that the prejudice to a blameless plaintiff whose solicitor would be unable to satisfy a judgment (as in the second case considered in McAlpine's case), is to be disregarded.	It is observed, with respect, that it seems hardly consistent with the principle governing the exercise of discretion, that such real prejudice to one of the parties is to be disregarded."


McGarvie J. was therefore of opinion that the question of the plaintiff's remedy against his solicitor would "usually be a relevant consideration," although in accordance with the broad rules of discretion, the weight it has would depend on the circumstances of the case.

If it were necessary to determine that matter here, I would agree, with respect, with McGarvie J. to the extent that the plaintiff's remedy against his solicitor may be a relevant consideration in some cases, and particularly in the type of case instanced by His Honour, where the prejudice to a blameless plaintiff whose solicitor would be unable to satisfy a judgment may be a matter to be considered.

I would not, however, consider that it would be usually of any great significance. I would, with respect, adopt the approach of Lord Salmon in Birkett v James (1977)
2 All ER at 814-5, where he regards it as an "ancillary consideration" which "may carry little weight but it is not irrelevant".	He felt that where other factors were evenly





balanced such a consideration "might in some cases, quite properly, just tip the balance in the plaintiff's favour".

However, for the present, I must adopt the approach of Bray CJ in Ulowski v Miller, and leave the matter open, because it does not seem to me that the material before the court establishes conclusively that a solicitor has been guilty of negligence here; or, if negligence has occurred, whether that is the negligence of the Territory or the Victorian solicitor, since the latter has been described as the principal of the former; or whether it is the negligence of both.


Whatever may be the position, it seems obvious that the first step in the proceedings, if reliance is placed on the negligence of a solicitor, is that that be sufficiently established; albeit not to the point where the court must make a full-scale investigation of issues which, if they arise, arise in future.	In this case there is no affidavit sworn by the plaintiff himself, and no evidence placed before me as to whether the plaintiff himself either procrastinated or failed to give adequate instructions or, alternatively, required at all times that the matter proceed and trusted to his solicitors to take all necessary steps.
Furthermore, if it be a relevant matter that either solicitor is adequately insured for contingencies such as these, no evidence is placed before me to this effect,





although such evidence seems to have been before the court in McAlpine's case.


I was urged to take judicial notice of the fact that all Territory solicitors, as a condition of their practising certificate, must be adequately insured in this respect.	I would not be prepared to do this and, in any event, one would, in my view, need further evidence as to the present state of the policy, the amount available on any one claim, and a number of other relevant details.

Furthermore I would deem it appropriate, as a matter of natural justice, that any solicitor whose conduct is impugned in this way be at least given the opportunity by those so impugning it to file such affidavits as he may wish to explain or justify the delay.	I should add, however, that no criticism is intended here of either of the solicitors presently instructing counsel in this case, since this is not a question which would necessarily have exercised their mind at the commencement of these proceedings.

It is not suggested in this case that the default of the plaintiff has been intentional and contumelious, (see
e.g. Janov v Morris (1981) 3 All ER 780).	And accepting that the delay has been inexcusable and inordinate, as I must since no excuse is given, and the delay is 8 years from
the issue of the writ, it becomes necessary to examine the question of prejudice to either party and whether the delay has given rise to a substantial risk that it is not possible to have a fair trial.


The prejudice to the plaintiff is obvious; the limitation period has expired and if the action is dismissed for want of prosecution, he will not be able to pursue it.
He may have an action against his solicitors although, for the reasons I have set out, that is not proven, and in the circumstances of this case I think his primary relief is in the continuance of this action.

As to the prejudice to the defendants, in Patsalides v Magoulias (1984) 29 NTR 1, O'Leary J.,(as he then was), found that a plaintiff had been guilty of inordinate delay but there was no evidence of prejudice to the defendants and he refused to dismiss the action f0r want of prosecution.

At pages 5 and 6 he said:


"It	is true that inordinate delay itself may well create difficulties for a defendant who has to call witnesses to give evidence as to events long since past.		As Denning M.R. has said, every year that passes prejudices the fair trial.		It is also true that by reason of the delay the defendants are being kept at risk in respect of the subject matter of the action for an inordinate length of time (Ulowski v Miller supra at 284).	It was clearly within the power of the defendants in the present case to point to some particular prejudice, if any





had existed, that would be suffered by them if the action were allowed to proceed; and in the absence of any such evidence I think I must conclude that they would in fact suffer no such particular prejudice."


In this case, however, it is said that the defendant suffers real prejudice because one eyewitness is dead, and the other may be suffering from impaired memory. In many cases, those would be powerful reasons to establish that the defendant would be prejudiced and, further, that there would be a substantial risk that it would not be possible to have a fair trial.	As to the latter consideration, see McAlpine's case and Birkitt v James.

But I am not convinced that this is so in this case.	The statement made by the deceased, Wilson, and signed by him on 30 November 1979, as appears from Exhibit "M" of the affidavit of the defendant's solicitor sworn on
16 May 1989, does not suggest that his evidence would have assisted the defendant.	It is brief but to the point:

"I	leaned across to turn ignition off of utility as the engine was revving fast.	I accidentally knocked the gear column selector into gear and vehicle moved ahead, causing the accident."


Assuming that his statement would be admissible under the provisions of the Evidence Act, one would think that it might well be evidence of lack of due care in Wilson in the control of the vehicle.	But I am presumably asked to





assume that Wilson may have changed that evidence had he remained alive, or may have expanded it in a way advantageous to the defendant's case.	I consider that illusory and unrealistic.


One fact seems at least prima facie established, namely that on the day in question a vehicle in the overall control of the defendant moved forward to a nearby wall and crushed the plaintiff's leg in so doing.	That vehicle, at the time, may have been in the immediate control of Pattinson or Wilson, or some other person in the employ of the defendant; but it moved forward with its engine running, and apparently without any person in proper control.	It is difficult to think of any evidence of Wilson, other than what appears in his statement, which would explain those circumstances, and certainly difficult to think of any evidence which would explain the circumstances to the advantage of the defendant.

Similarly, the evidence of Pattinson, to which I have already referred was, even in 1979, somewhat contradictory, as appears from material in Exhibit "M".
According to the solicitor for the defendant, Pattinson has now informed her that no-one was even near the steering wheel of the vehicle at the material time; that at the time the vehicle took off he, Pattinson, was leaning over the back of it and that a "guy named Wilson" was the only other





person in the vicinity that he could recall.	This is again somewhat inconsistent with his earlier statement given at the time, Exhibit "M", that he, Pattinson, had turned on the engine, that he got out to get his personal belongings, and that Wilson reached across to turn the ignition off and accidentally knocked the gear column into forward position.

Alternatively, the later statement lacks some of the detail of the earlier statement.	There is certainly nothing in the earlier statement that would assist the defendant, nor can I see that, if it is now to be suggested that Pattinson had nothing to do to cause the car to move or start it, (and I am not sure that this is the correct interpretation of his later statements), that that fact assists the defendant.	One would think that he would be unsatisfactory witness for either side but, if anything, his evidence would assist the plaintiff.

But, again, the defendant seems to be putting it that had Pattinson not suffered his injury, he might have recalled matters or changed his statement to establish that there was no lack of due care on his or anyone else's part in the control of this vehicle.	Alternatively,  I  suppose, it is put that he may not be able to be called at all because of his present state.	In the light of his earlier statement upon which he could be cross-examined, his absence may be more advantageous to the defendant than his presence.
file_0.bin







In short, I am being asked to accept that two witnesses, whose earlier statements would seem to have made out something of a case for the plaintiff, would, over the years, have so changed their evidence that it would be positively to the defendant's advantage.	Now, I do not discount the fact that witnesses can honestly be mistaken in their original views, and honestly change them, and still be accepted as reliable witnesses by a court.	There is nothing in human experience to deny such possibilities, but on the probabilities here, it is highly unlikely that there would be such a drastic change in these two witnesses from their original statements; or that such change, if it occurred, would materially assist the defendant's case.	I am totally unable to accept, therefore, that the defendant has been prejudiced by the absence of one or both of these witnesses.

Two other matters matters were urged as being prejudicial to the defendant if the plaintiff was allowed to proceed.	The first is a submiss·ion that the defendant would be now unable to join Pattinson and Wilson as third parties, to seek contribution in the event that they were held to be negligent.	Mr Bracher, for the plaintiff, has shown that by virtue of the 1984 amendment to the Law Reform (Miscellaneous Provisions) Act, that would not be possible. By s.22A:

"Where an employee commits a tort for which his employer is vicariously liable, the employee shall not be liable to indemnify the employer."





By s.3 of that amending Act:


"This amendment applies to all torts, whether committed before or after the commencement of this Act."


The second argument was based on the possibility that the defendant could escape liability by proving that the acts of Pattinson or Wilson, or both, were so insubordinate or improper as to be outside the scope of their employment with the defendant.	Quite apart from the fact that the defendant would presumably have to rely on the plaintiff's evidence to establish this, I am unable, on any version of the facts, to accept that any such substantial deviation from their employment occurred.	Mere "skylarking" of the nature described by the plaintiff would be far removed from the sort of behaviour necessary to absolve the defendant from vicarious liability.

I take into account the fact that on any view this is a very simple case, so far as liability is concerned.	It is not a case where a great number of complicated issues of fact must be examined and recalled.	It was an event which occurred in a matter of seconds; it was sufficiently dramatic for ordinary human memory to recall at least the basic details, and it is inherently unlikely that persons who witnessed the event at the time would deviate in any dramatic degree from their original accounts.	I am unable to see how any deviation from the original statements of the witnesses could assist the defendant.
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While one cannot be dogmatic as to the result, it does seem that at least a prima facie case of lack of proper control of a motor vehicle was made out.	Neither the statements of Pattinson or Wilson, nor any change in their evidence, short of suggesting that the plaintiff in some way caused or contributed to the accident, (which does not seem in any way likely),·,would in my view alter that position.
The defendant is not, in my view, prejudiced by the absence of these two witnesses, nor can it be said in all the circumstances that it is now not possible to have a fair trial of the proceedings.

Accepting that the delay has been inordinate and inexcusable, I consider that in all the circumstances the overall justice of the case requires that time be granted to enable the plaintiff's new solicitor to have leave to deliver a statement of claim within six weeks of this day.

The application to dismiss the proceedings for want of prosecution will be refused, but on terms that the plaintiff pay the defendant's costs of these proceedings.

