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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.484 of 1989
 





IN THE MATTER of the Justices Act
AND IN THE MATTER of an
appeal from a decision of the Court of Summary Jurisdiction at Darwin
BETWEEN:
RAYMOND BRUCE HATCH
Appellant
AND:
ROBIN LAURENCE TRENERRY
Respondent



CORAM:	Kearney J.


REASONS FOR DECISION
,,
(delivered 25 September 1989)

On 29 June last the appellant pleaded guilty to charges of four offences before the Court of Summary Jurisdiction at Darwin. He was convicted on each charge.

The first offence was that on 28 June 1989 he had unlawfully used a motor vehicle, with the aggravating circumstance that as a result of his unlawful use its whereabouts remained unknown for 48 hours or more to the




person	entitled		to	its	lawful	possession. offence		under	s.218		of	the	Criminal	Code;
 That	is an with		its
aggravating	circumstance,	it carries a maximum sentence of
7 years imprisonment. The appellant was sentenced to 12 months imprisonment; a non-parole period of 6 months was fixed.

The second offence was that when he drove the vehicle that day on a public street, he was an unlicensed driver who had 0.10 percent of alcohol in his blood.  That is a regulatory offence under s.19(4) of the Traffic Act, when read with s.19(5)(e); it carries a $500 fine or imprisonment for 3 months. The appellant was fined $200, in default 2 days imprisonment. Pursuant to s.41(1) of the Traffic Act he was disqualified from holding a driver's licence for 6 months.


The third	offence	was	that	when	he	drove	the
,
vehicle	that	day	he drove in contravention of a "One-Way"
sign. That is an offence under Regulation 13(2) of the Traffic Regulations. When  dealt with administratively by way of a traffic infringement it carries a penalty of $60. When prosecuted before a court it carries a fine of $2000 or
imprisonment for 6 months.


The fourth offence	was	that	when	he	drove	the vehicle	that	day on a public street he was not licensed to


do so.	That is a regulatory offence under	ss.32(1)(a)	and
52	of	the Traffic Act; it appears to carry a fine of $2000 or imprisonment for 12 months.

The appellant was convicted of both the third and fourth offences; his Worship discharged him on both charges, having taking into account "the other penalties".

On 24 July the appellant appealed against the severity of the sentence imposed for the first offence, on the basis that it was manifestly excessive.

The facts as stated before the Court of Summary Jurisdiction by the respondent and admitted by the appellant were as follows:-


:J
" in October 1988 the [respondent] hired a 1988 Nissan Pintara stationwagon from U-Drive in Narrabri in New South Wales. When hiring the vehicle the defendant indicated to the hirer that he wanted it for approximately a few days to a week.
The following month, in November 1988, the defendant was still in possession of the vehicle and contacted the hirer. The defendant was told to return the vehicle within a week or it would be reported as stolen. The defendant had no further contact with the hirer and continued to retain possession and use of the vehicle.
On 1 June 1989 the defendant drove from Mt Isa to Alice Springs and he used the vehicle in the Northern Territory until he was apprehended by police at 8.30 pm on Wednesday, 28 June whilst driving the vehicle.


The  vehicle  had  been  reported  as   stolen   on
30 November 1988 and the owner in fact had been unaware  of   the   vehicle's   whereabouts   since
9 November 1988. When the defendant hired the vehicle [in October 1988] the odometer reading was approximately 7,000 kilometres and when apprehended on 28 June (1989], the odometer reading was 36,700. The defendant [had] travelled some 30,000 kilometres in that time, some 8 months.


The facts in relation to the other matters are at about 8.30 pm on Wednesday, 28 June 1989, the defendant was driving the [vehicle] on the Stuart Highway at Palmerston on the bypass road. A random breathtesting station had been set up near the Yarrawonga Road intersection. At a point approximately 300 metres prior to the random breathtesting station, the defendant executed a U-turn and accelerated away sharply.

This is a one-way section and traffic travelling outbound on this section of road was forced to brake heavily as the defendant's vehicle approached. The defendant was apprehended at the turnoff, that is the Alice Springs turnoff at that Palmerston bypass. When asked his reason for driving the wrong way in that one-way section the defendant said, 'I missed the turn up there'.
When asked why he made a U-turn near the Yarrawonga Road he said, 'Well I saw the blue lights, I just panicked a bit'. The defendant was then subjected to a roadside breathtest, and as a result of that test the defendant was arrested and later conveyed to the Berrimah police station where a subsequent breath analysis revealed a reading of .10 percent.


A check with New South Wales records revealed that the defendant's motor driver's licence had expired on 15 December 1988 and when asked his reasons for driving unlicensed the defendant said, 'I signed the form before I left home but my Mum mustn't have paid it, I probably needed another medical'."


In	mitigation	Mr Davies	of	counsel	for	the defendant (appellant) submitted, inter alia:-


"This defendant is aged 41 ... He is single, he separated in 1980 and he has three children who live with his mother. He doesn't see them now and his income at the present time is derived from social security benefits and he earns approximately
$116 per week. I am instructed that he has a reasonable work record.


He tends to work approximately 5 to 6 months in every year.... The reasons he doesn't work more often I am instructed is that living in the country there are limited opportunities for him. He  came to the Territory on Friday [23 June 1989] and he planned to stay if he could find work and thereafter he was to return to New South Wales and I am instructed that he intended to return the car at that time.



He hired the car in late 1988 as you have heard. I am instructed that when he hired the car he didn't intend to keep it; initially, he hired it for lawful purposes.
,J
He then found that it was a great convenience to him and he initially used it to look for work. The longer it went on the harder it was for him to return the car; and he now finds himself before the court because of that. The most important consideration when I would ask the court to consider is that the defendant's been char ed in this jurisdiction when sic, with unlawfully using the vehicle and the only time that he's unlawfully used the vehicle in the Northern Territory is from when he arrived in the territory which was last Friday, [23 June], a week ago today.
The section under which he's been charged refers to a period of exceeding 48 hours; and he's exceeded the 48 hours in this jurisdiction and comes before the - for sentence before Your Worship for having had the car for 5 days, in effect." (emphasis
mine)


Mr Davies referred to the appellant's criminal record, asked for "considerable leniency", and concluded:-









"In SUillffiary Your Worship, there is a number of points which I believe would be critical for the court to consider. The first is that he's co-operated fully with the police, the second is that he has pleaded guilty at the first opportunity. The car has been recovered. I am instructed that the defendant has looked after it very carefully, he did not crash or dent it at any stage, it's in clean and excellent condition.

He's also prepared to make restitution. He  plans to get work at the conclusion of these proceedings and in fact that could be made a condition of his sentence, that he make restitution.  the restitution could only be in a small sum, I appreciate."


In	sentencing the appellant the learned Magistrate observed inter alia that:-

"The unlawful use of the motor vehicle is of course
the	most	serious	of	these	[4] obtained the motor vehicle from		a
 offences. lender	in
 You New
South Wales some considerable time since	driven	it	for	30,000
thereabouts.
 ago and you
kilometres
 have
or
You have of course, I suppose, very much in that time assumed the ownership of the vehicle but no doubt you were aware that the owner of the vehicle would be still looking for it. That was emphasised no doubt by you fleeing to the Northern Territory in the first place and by you doing the U-turn when you were approaching the police road block near Berrimah, when you were apprehended in relation to this matter.

Your	use	of	the Territory therefore no	doubt	with the of that vehicle."
 motor	vehicle was a use that unlawfulness of
 in the Northern was associated your possession


His Worship then referred	to	the	fact	that	the Legislative	Assembly	had	"considerably	increased"	the









maximum sentence for the unlawful use of motor vehicles, and the reasons therefor, and continued:-


"  it is only fitting that courts, when they come to sentence persons for offending against these laws, take into account not only the rehabilitative types of penalties that might be imposed, but also the deterring types of penalties that can be imposed; and indeed as far as unlawful use of motor vehicles is concerned in the Northern Territory, the prevalence of that offence makes it quite clear that deterring types of sentences ought [to] take precedence over the rehabilitative types of sentences in most cases.

In your particular case, though you have not, on the record that has been presented to me, been before a court since 1982, you have between 1970 and 1982 appeared before courts on ten separate occasions. The more usual of those  appearances have been for offences such as false pretences, obtain benefit by false representation, breaches of bonds, false pretences and imposition.

Prior convictions operate as far as the court is concerned by constraining that court from granting any mercy or reducing the amount of mercy that might otherwise be shown in a particular instance. When a person has repeatedly offended over a considerable period of time and then goes out and offends again, and particularly in your case it is very difficult to see how a court can really give you much in the way of mercy at all."


Mr Davies informed me that in one respect he had misinformed the learned Magistrate: the appellant had in fact entered the Territory in the vehicle about 3 June, not
23 June. He had therefore been unlawfully using the vehicle in the Territory for some 3½ weeks when arrested, and not for 5 days.


Mr Davies submitted that in sentencing for the first offence his Worship must have wrongly taken into account and given weight to the admitted fact that the appellant had already been unlawfully using the vehicle for some 8 months, in New South Wales and Queensland. He submitted that although the appellant had thereby been committing offences in those States the Magistrate had no jurisdiction to punish him for those offences.  His Warship's jurisdiction was to punish only for offences committed in the Territory. The appellant was liable to be dealt with for the other offences in the States where he had committed them. If he is later brought before the Courts in those States for those offences he could not plead autrefois convict on the basis of his conviction in  the  Territory. Mr Davies relied on R v Hildebrandt (1963) 81 WN(NSW) 143 at
p.151 per Ferguson J:-






:,1
 "The courts of Queensland can no more control the deliberations of our own courts [in New South Wales] than can the courts of China. Actions of a person carried into effect in New South Wales, which offend against our own criminal laws, cannot at the same time amount to a breach of the laws of any foreign state, even though, if committed in such state, they would do so. Where a crime is committed in New South Wales, which is an offence against New South Wales criminal law as distinct from Commonwealth criminal law, it is triable only by New south Wales courts. If by chance a court of some foreign state, such as Queensland, enquires into it, in the mistaken belief that it was committed within the territorial boundaries of such state, no finding of that court, whatever it may be, can control or affect in any way the subsequent trial and conviction of the offender in New south Wales. No doubt, as a matter of comity, if in such circumstances he were mistakenly convicted in the


foreign state of an offence	against	the that	state	and served his sentence, the Wales authorities would not be likely to tried		again		on the same facts; but that the point."	(emphasis mine)
 laws of New South have him is beside



I respectfully accept this as a	correct	statement	of	the

law.	See	also	s.17	of	the Criminal Code of Queensland,
dealing with autrefois convict.



I also accept Mr Davies' submission that the court should always endeavour to make the punishment fit the crime; see Webb v O'Sullivan (1952) SASR 65 at p.66. I also accept that the facts on which the sentence is premised must be consistent with the formal determination of guilt; in this case, that determination relates only to the offence committed in the Northern Territory. A court in  the Northern Territory has no jurisdiction to punish for offences committed within another jurisdiction.

,;
Mr Davies	also	submitted	that	his	Worship	had
failed to give proper weight to various matters which had been urged in mitigation of sentence: the appellant's character, the time which had elapsed since his last conviction in July 1982, the  fact  that  he  had  kept  the
vehicle in a "clean and excellent condition", and the fact that he had pleaded guilty to the offence charged.




I consider that on the basis of the facts to which his Worship was bound to confine himself when sentencing - that the unlawful use of the vehicle in the Territory was some 5 days the sentence of 12 months imprisonment was manifestly excessive. In fact, however, the correct period of unlawful use in the Territory was some 3½ weeks. As his Worship pointed out, the maximum sentence of 7 years in
s.218 of the Code represents a substantial increase above the previous maximum sentence (of 6 months) for this offence, and reflects the seriousness with which the offence is to be dealt.  On the basis of the correct  facts that the unlawful use of the vehicle in the Territory was some 3½ weeks - and giving the proper weight to the matters urged in mitigation, I do not consider that the sentence imposed was manifestly excessive. Accordingly, I dismiss the appeal under s.177(2) of the Justices Act on the basis that no substantial miscarriage of justice has occurred.

I should add that I have taken into account what was said by Bray CJ in Ireland v Samuels (1974) 7 SASR 19, where his Honour dealt with a case in which a vehicle had been taken in Adelaide and driven to Melbourne without the consent of the owner. I respectfully agree with his Honour's observations at p.19:-


"I	think	that when a car is driven to Melbourne	without
 
taken in Adelaide and the	consent	of	the
owner	that	is	one offence against the South Australian
 in South Australia and
law up until the	time


.'-	..





the car hits the South Australian border, and another offence in Victoria and against the Victorian law from the time the car leaves the border until it gets to Melbourne. But, although technically that is so, the fact is, as it seems to me, that it is one continuous journey and it is not right that they should be punished twice for the same offence."


However, in that case the appellants had been sentenced in Victoria for the illegal use over a period "beginning on the same day" as that for which they had been later sentenced in South Australia. The case is thus distinguishable on the facts from the present case.

I also indicate that when an appellant seeks to contend that a sentence imposed in a Court of Summary Jurisdiction for a commonly-prosecuted offence such as the unlawful use of a motor vehicle is manifestly excessive, the current sentencing trend in that Court should be established where practicable. The need to do so was referred to 16 years ago by Forster J (as he then was) in Uncle v Owens (1973) 2 ALR 79 at p.80; I also referred to it in Clair v Brough (1985) 37 NTR 11 at pp.15-16, in Bowditch v Pryce (1986) 1 NTJ 422 at pp.428-9, and in Sultan v Svikart, unreported 25 May 1989 at p.13. See also R v Bird (1988) 56
NTR 17 at p.32. In Tarry v Pryce (1987) 1 NTJ 386 at pp.401-5 I noted some of the difficulties in obtaining the necessary accurate and relevant information as to current sentencing trends, a matter which may be remedied when the existing PROMIS system is superseded

