TEMPLETON v BOURNE

Supreme Court of the Northern Territory of Australia Martin J.
25 July, 14 August 1989


CRIMINAL LAW - Practice & Procedure - Information - Laying of, against juvenile - Consent of authorised officer - Averment of consent in information - Compliance with s. 28 Juvenile Justices Act - Juvenile Justices Act, s. 28

CRIMINAL LAW - Information - Particulars of charge - Facts upon which prosecution relied going beyond particulars - Proper practice - Justices Act ss. 22A{l) & (3), 101A, 181-183; Criminal Code, s. 154

CRIMINAL LAW - Offences - Dangerous Act - Meaning of "potential danger" - Criminal Codes. 154

CRIMINAL LAW - Appeal - Juvenile Court - Powers of Appeal Court discussed - Justices Acts. 177; Juvenile Justice Act
s. 60; Juvenile Justice {Appeal) Rules, r. 3

CRIMINAL LAW - Appeal - From Juvenile Court - Conduct of Appeal - Juvenile Justice {Appeal) Rules r. 6

CRIMINAL LAW - Juvenile Court - Appeal from - Powers of Appeal Court - Conduct of Appeal - Justices Acts. 177, Juvenile Justice Acts. 60; Juvenile Justice (Appeal) Rules rr. 3, 6

Cases followed:
Opera House Investments v Devon Building (1936) 55 CLR 100
Johnson v Miller (1927) 59 CLR 467


Cases applied:
Lafitte v Samuels (1972)
Dalton v Bartlett (1972)
Giles v Samuels (1972) 3

Counsel for Appellant Solicitor for Appellant

Counsel for Respondent Solicitor for Respondent
 

3 SASR 1
3 SASR 549 SASR 307

D McKean A.L.A.O
G J Thomas
NT Crown Solicitor


mar890083
mar890083

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 147 of 1989
 






BETWEEN:
ANDREW EVAN TEMPLETON
Appellant

AND:
GEOFFREY BRUCE BOURNE
Respondent




CORAM:	MARTIN J.


REASONS FOR JUDGMENT
(Delivered 14 August 1989)





This appeal is against the conviction of the appellant by the Juvenile Court on an information charging him with the commission of an offence contrary to s. 154 of the Criminal Code.

An information against a juvenile for an offence shall not be laid unless an authorised officer has consented to it being so laid.	An averment in an information that an authorised officer has consented to it being laid and naming the officer who is purported to be the authorised officer is prima face evidence that the officer named is an authorised officer and that the information is laid with his consent (Juvenile Justice Acts. 28(1) and (11)).


The information for an indictable offence laid in this matter commences:


"The Information of Geoffrey Bruce Bourne Sergeant of Police of Darwin taken this 9th day of December 1988, before the undersigned, a Justice of the Peace for the Northern Territory of Australia, who, upon oath or affidavit, states that Leonard David Pryce an authorized officer, has consented to this information being laid	"


Reference is made in the heading of the document to the Juvenile Justice Act.

Counsel for the appellant attacks the information on two grounds:

	The information was not tendered in evidence and thus there was no evidence before the Court that it had been laid with the consent of the authorized officer.


	There is no averment such as to comply with s. 28. The word "aver" is not used.


Section 18 of the Juvenile Justices Act provides that, subject to that Act, the Justices Act applies to the proceedings of the Juvenile Court as if that Court were the Court of Summary Jurisdiction established by the Justices Act.	A Juvenile Court, subject to certain irrelevant
exceptions, shall hear and determine in a summary manner, any charge against a juvenile, which if committed by an adult is punishable by imprisonment for 12 months or longer, other than an offence punishable by imprisonment for life (Juvenile Justice Acts. 35).

The laying of an information is not part of the proceedings of the Court of Summary Jurisdiction.	It is the initiating process by which the machinery of getting a person accused of committing an offence before the Court, whether by warrant for apprehension of the accused or summons, is put in train (see ss. 102A to s. 105 Justices Act).	It is, or is in the nature of, a pleading by which certain criminal proceedings are commenced (Menges v The King (1919) 26 CLR 369).	Section 28 of the Juvenile
Justice Act is directed at the Justice wh9 takes the information and it is the Justice who must be satisfied that an authorized officer has consented to it.

The form of complaint or information prescribed by the Regulations to the Juvenile Justice Act reinforces that view.	The requirement that an authorized officer consent to the complaint or information being laid is specifically raised in that form.	It then becomes part of the record of the Court and it is not necessary to prove to the Court, by tender of the information, the averment contained in it.
The Court is entitled to assume from looking at the record
that what is stated to have been done, was done, and that the Justice was satisfied.


Reference to the prescribed form shows that the word "states" is used in it as opposed to the word "avers". The grounds of appeal based upon the lack of proof of authority and form of the averment are dismissed.	I note that no such objections were taken before the learned magistrate.

The information then proceeded,


"	and states that Andrew Templeton (M 10/11/73) of 3 Fong Street, Wanguri on the 30th day of November, 1988 at Darwin in the Northern Territory of Australia did an act, that caused serious danger, actual or potential, to the lives, health or safety of the public or any member of it in circumstances where an ordinary person similarly circumstanced would have clearly foreseen such danger and not have done that act".
Section 154 Criminal Code Particulars of Charge
At approximately 9.30 am you were at your residence at 3 Fong Street, Wanguri, when you discharged a firearm on a number of occasions in the direction of number 17 Allwright Street and Number 36 Allwright Street, narrowly missing a lady at the front of Number 17 Allwright Street".


A further ground of the appeal goes to the question of particulars.
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Section 22A(l) of the Justices Act provides that any information in which it is necessary to state the matter charged against any person shall be sufficient if it contains a statement of the specific offence with which the accused person is charged, together with such particulars as are necessary for giving reasonable information as to the nature of the charge.	Subsection (3) of s. 22A also provides that necessary particulars shall be set out in ordinary language, in which the use of technical terms shall not be required.

A charge such under s. 154 of the Criminal Code is one undoubtedly requiring particulars and, given the myriad circumstances which may constitute the offence as prescribed in the statute, those particulars should be as detailed as need be to reasonably inform the accused of just what it is that he must face.	What is "reasonable information" will depend on the circumstances of each case (Opera House Investments v Devon Building (1936) 55 CLR 100; per
Latham CJ. at p. 116).	The statement of the offence and particulars given were a sufficient compliance with s. 22A.

At the commencement of the proceedings before the Court, an exchange occurred between counsel for the accused, the prosecutor and the learned magistrate regarding particulars relating to another alleged offence, which was to be dealt with at the same time, but not in relation to

the information in this matter.	The accused pleaded not guilty to the charge in this matter and the prosecutor then gave a brief opening, during the course of which he said:

".... the defendant was somewhere in Fong Street in the vicinity of his house which is number 3 Fong Street, when he fired a shot or shots in the direction of the park opposite, which park being at the corner of Fong Street and Allwright Street.

At the back of this park is number 17 Allwright Street.	As I stated the prosecution are not in a position to say exactly how many shots were fired in that direction, however, we will be attempting to prove that at least one shot was fired, which shot in fact struck a window in an outhouse at the back of that residence".


That opening introduced matters which were not particularised in relation to the offence, and did not touch on others.	Reference was made to a shot or shots being fired in the direction of a park, and one shot striking a window in an outhouse at the back of the premises at 17 Allwright Street.	No reference was made to any shot having narrowly missed a lady at the front of those premises.	Nor
was any reference made to 36 Allwright Street. no evidence in regard to those premises).
 (There was


No objection was then made by counsel for the accused as to the apparent differences between the particulars contained in the information and the allegations in the opening, but the prosecutor did not clearly assert that the firing of a shot or shots across the park was the subject of the charge.
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The prosecution called its evidence, at the conclusion of which counsel for the accused submitted there was no case to answer.	She raised the objective test of clear foresight by the ordinary person similarly circumstanced, saying "at this stage there is no evidence to that very high degree of foresight that a lady would be narrowly missed", and went on that there was no evidence in fact that a lady was narrowly missed, and that there was
no-one in actual or potential danger by virtue of the firing.	Picking up that general assertion, His Worship responded: "Well there is probably someone in potential danger just by virtue of someone firing a gun in the middle of a suburb isn't there?".	Counsel for the accused took up that proposition arguing that there had to be potential or actual danger foreseen, not just hypothetical danger, but returned to the submission that the particulars had not been made out in so far as it was alleged a lady, the witness, Mrs Wilson, had been narrowly missed.	His Worship then indicated that he thought there was probably a prima facie case based	"on the possibility that there was  one  shot fired across the park in that general direction" (that is, the premises at 17 Allwright Street).	"If you look at the map it is just solid houses behind the park'' and a little later "....I think the potential for danger is there and there was actual danger.	Whether it comes within the test that he clearly should have foreseen it I suppose is another matter".		I interpose here to note that at that stage, His
Worship was looking at the wrong test, but I will return to that subject later.	These remarks are not raised in the grounds of appeal.


There were further submissions in regard to other charges heard at the same time.	The prosecution addressed the Court and asserted then, and later, that s. 154 had to be read in conjunction with s. 31(2).	That was incorrect. Section 31 does not apply to the offences defined by Division 2 of Part VI of the Code (s. 31(3)).	Section 154 falls within that Division.	I leave that aside for now.
His Worship then again raised the question of a shot at a tree in the park being likely to put someone at serious risk, as he put it.	The Prosecutor adopted what was there said referring to evidence that the shot was fired by the accused, towards the park, when his view was obscured by trees in the front yard of his house, and, there being a number of trees in the park, he would have had little or any idea as to whether anyone was in the park.	He referred to the house directly behind the park, and other houses in the area and asserted that "there is no way in the world that an ordinary person would do such a thing".

The learned magistrate ruled that there was a case to answer.	The accused gave evidence, and denied, in answer to questions in his examination in chief, that he shot over to or across the park, which was contrary to what he had
admitted to the investigating police, that is, that he had pointed the gun into the park, aiming for a tree, and that bullets hit the fence on the other side.

In his closing address the prosecutor again referred to the danger involved in shooting across the park, but spoke of the danger to persons passing along Fong Street, as well as the position of Mrs Wilson's house on the opposite side of the park.	He also referred to the danger which could arise from a bullet being deflected and going anywhere.	The alleged scope for danger arising from a shot in the direction of a tree in the park was greatly extended from that particularised in the information, and, indeed, his opening.	He did specifically refer to the premises at
17 Allwright Street being in the direct line of fire and to Mrs Wilson, the lady, havipg been approximately 3 metres from the place where the bullet hit the outhouse.	(In deference to the public health authorities, I should say that the "outhouse" was not of a type usually comprehended by that word, but a somewhat more substantial and utilitarian building, used for a variety of purposes). There was some argument as to whether Mrs Wilson was in danger from the shot, on the facts disclosed by the evidence, but none of the grounds of appeal turn on the resolution of that question.
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The prosecutor made it clear in his closing address that he was not just relying on the fact that the accused had fired a shot, the bullet from which ended up striking a window in the outhouse, whether or not Mrs Wilson was narrowly missed by it, but those factors were, as he put it, "the icing on the cake, so to speak".

He referred to Mrs Wilson's evidence that she was often in the outhouse, and that of Constable Picker, who had training in ballistics, that a bullet from the rifle could travel up to 1.4 kilometres and that it would cause injury to a person within a range of 500 metres.

In her submissions counsel for the accused first drew attention to the lack of proof to support the particulars that a shot narrowly missed a lady in the front of 17 Allwright Street, and there was general discussion between her and the learned magistrate regarding the role of particulars.	That issue was taken up by the Prosecutor intervening.	He again asserted that it was open to the Court to find that there was actual danger to Mrs Wilson, and went on to rely on there being potential danger to people who could have been in the park.	Counsel for the accused then resumed her address and concluding her remarks said "I suppose even if Your Worship rejects all of that you might say well what if the defendant had shot at a tree in Fong Park, I mean that's another scenario that seems to
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emerge.	Once again, is there any actual or potential danger at that particular time?	No-one can say that at that time there was anyone in the park, in the vicinity of the park, its 9.30 or 10.00 o'clock on a working morning and my submission is you can't say hypothetical danger and that the charge does not encompass that in this charge does not have elements along the lines of every time you do something which is objectively dangerous in a built up area, you are going to be found guilty of s. 154, its a much higher standard than that	".

Clearly the prosecutor relied on facts which went beyond the particulars given in the information and in his opening.	Counsel for the accused first attempted to limit the issues to the particulars as given, but ultimately argued against a finding of guilt both on those particulars and the extended allegation that a shot across the park amounted to a potential danger.

No application was made by the prosecutor at any stage to formally amend or add to the particulars, and His Worship made no formal ruling in regard to the sufficiency of the particulars given, or the more expansive view put forward during the proceedings.

His worship commenced his reasons as follows:


''Turning to the first matter that is raised and that is that the - on the charge of dangerous act relating to 17 Allwright Street, it has been submitted that the prosecution haven't complied with the particulars which are appended to that information and that that is fatal to their case. I find that their case hasn't been proved in accordance with those particulars but that isn't fatal.

The defendant has a right to require the prosecution to provide particulars of the offence and if those particulars aren't provided, the defence has a right to seek that the proceedings be stayed.	At the end of the prosecution case it became clear that what the prosecution was alleging was at variance with the particulars which are included on the information, but I find that what the defendant is charged with is that he did a - in brief terms, did a dangerous act, and that is all they have got to prove, they don't have to prove that that dangerous act specifically complied with all the particulars that they allege that were appended to the information.

I find that the prosecution's failure to live up to the particulars at the end of the prosecution's case, merely entitled the defendant at that stage to apply for the proceedings to be stayed if they were claiming that they had been taken by surprise and that they were under some disability."


A failure to provide particulars, or the provision of inadequate particulars, if not rectified by the prosecutor, will lead to a complaint or information being dismissed.	If particulars or proper better particulars are not given, upon request, or a magistrate declines to order particulars which should be given and an accused is convicted, the conviction will be quashed (Lafitte v Samuels, Giles v Samuels, Prowse v Bartlett and Dalton v Bartlett,
all reported in (1972) 3 SASR}.	The same section was considered at length by the High Court in Johnson v Miller
(1927) 59 CLR 467, which case is particularly instructive on the question of particulars.	All of those cases turned on the equivalent South Australian provision to s. 22A of the Justices Act.	There is no relevant distinction between a case where no, or insufficient, particulars are given and a case such as this where particulars are given, but the prosecution proceeds on an alternative or different basis.
If the prosecution wishes to allege that there were a series of offences, either in combination or in the alternative, then s. 101A of the Justices Act allows joinder of charges to be made in the one information if they are founded on the same facts or are part of a series of offences of the same or a similar character.	Particulars are then required in respect of each such charge.

Sections 181 - 183 of the Justices Act deal with irregularities in, and amendments of, complaints and informations.	Contrary to s. 181, the information here did not give the defendant a reasonably clear and intelligible statement of the offence or the matter with which he was charged, in that the prosecutor relied upon matters going beyond the particulars of the offence given.	It is doubtful that there was a "variance" between the information and the evidence adduced in its support, in so far as the evidence relied upon by the prosecutor, related to danger arising from a bullet passing across the park.	That seems to me to be more than an immaterial variation to the charge of
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discharging a firearm in the direction of 17 Allwright Street and narrowly missing a lady in the front of those premises.	(As to "any variance" see generally Hannan's Summary Procedure of Justices, 4th Ed p. 198).

The information, however, did disclose a defect in substance or form once it became apparent that the prosecutor was relying on facts going beyond those given by way of particulars.	The information should have been amended or a fresh information laid.	As to amendment see
s. 183, which enables that Court to amend to cure a defect, upon such terms as may be just.	Failing that, His Worship should have dismissed the information, if it appeared to him that the defendant had been prejudiced by the defect.	It nowhere appears from the transcript that such prejudice was alleged or found.	The scheme of those provision of the Justices Act is to allow a Juvenile Court discretionary powers where the requirements of ss 22A and 181 have not been met.	It allows for amendment on terms, such as adjournment and costs, failing which, dismissal, if it appears the defendant has been prejudiced.

The defendant denied that he had fired the shot which struck Mrs Wilson's premises.	His Worship, after reviewing the whole of the evidence, rejected that denial, and found that he fired one shot towards a tree in the park, "and that it was foreseen that if he missed the tree, given
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the circumstances that it was likely the shot could cause potential harm to a member of the public".	The reference to the defendant having foreseen the consequences of his act seems to hark back to the earlier mention of s. 31 of the Code.	It was not necessary to make that finding, since as already indicated, s. 31 does not apply to an offence under
s. 154.	His Worship went on, "Taking into account the circumstances of the area, the houses abutting the park, the fact that the defendant had some previous experience with firearms, I find that a person in the same circumstances as the defendant, and there I am talking about a 15 year old with some experience with firearms, he has lived in the area and aware of what is on the other side of the park, would have clearly foreseen there was danger if he missed the tree and wouldn't have done the act, namely firing the rifle
so I find the pharge of first count of dangerous act proved".	The appellant was convicted for that and for other offences and placed on probation and ordered to pay
Mrs Wilson compensation for damage to her premises caused by a bullet.

Regrettably, I find those remarks confusing and unclear as to just what facts were found going to constitute the offence.	His Worship had already held that the prosecution had failed to prove the particulars given in relation to 17 Allwright Street.	I take that to mean a reference to a lady being narrowly missed at the front of
those premises, as a consequence of the discharge of the firearm.	The firing of one shot at a tree in the park does not seem to have been a fact bearing upon his decision to find the offence proved.	It was rather that if the shot missed the tree it was likely that it could cause potential harm to a member of the public.	Reference is made to circumstances in the area which are unspecified, except as to "houses abutting the park", but given what had been put to him, I do not consider that His Worship was limiting his references to "the circumstances", to the houses, he also had in mind the fact that to reach the houses a bullet fired by the appellant in the direction of a tree in the park would traverse the park if it missed the tree.

No ground of appeal was based on any alleged inadequacy in respect of that matter.	What was said, however, was that His Worship was paying regard to a hypothetical danger, not a potential danger, as the Act requires.	Such an argument was put in the Juvenile Court, that is, that as to this element of the offence the danger must be shown to have been actual or potential, not just hypothetical.

For an act to be found to cause serious "potential" danger to the lives, health or safety of the public or to any member of it, it must be found beyond reasonable doubt that such danger was "possible or capable of arising" (The
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Concise Macquarie Dictionary).	For something to be hypothetical, there must first be an hypothesis, that is, a proposition proposed as an explanation for the occurrence of some specified group of phenomena (ibid).	In this context, the two words bear quite different meanings.	"Potential" looks to a possible result arising from an act, "hypothetical" looks to an explanation for the act.	It is not the case that His Worship hypothesized as to the acts, the discharge of the firearm or the course of the bullet, he looked at the possibility or possibilities arising from those factors.

To arrive at a conclusion that there is a potential or possible outcome from an act no doubt requires a degree of speculation, to which will be applied common sense taking into account all the circumstances.	Conjecture as to there being an adequate foundation of fact would, however, not be permissible.

It was open to the learned magistrate to find that the discharge of the firearm across a public park, in the direction of houses, caused potential danger to the lives, health or safety of the public.	Further, although not clear, he addressed the objective test of the ordinary person similarly circumstanced.	He took the ordinary person, clothed him with such attributes of the accused as he thought relevant (there was no argument that he failed to
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take into account any material factor), placed him in the circumstances of the accused and decided that such a person would have clearly foreseen the danger and not have done the act.


Section 60 of the Juvenile Justice Act enables this Court, when hearing an appeal from a decision of the Juvenile Court, to exercise the same powers and to make any order or adjudication in relation to a juvenile, in the proceedings, that could lawfully have been made by that Court acting under the powers conferred on it by that, or any other Act in force in the Territory.	That does not affect the powers of this Court under s. 177 of the Justices Act.	Rule 3 of the Juvenile Justice (Appeal) Rules (Notified in the Gazette on 21 August 1985) also ensures that Pa t VI of the Justices Act shall apply in relation to appeals under the Juvenile Justice Act.

Notwithstanding that, it is of the opinion that a point raised in an appeal might be decided in favour of an appellant, this Court may dismiss the appeal if it considers that no substantial miscarriage of justice has actually occurred (s. 177(2)(f) Justices Act).	The failure to properly particularise the expanded basis of the charge by the prosecution has caused me some concern and I have accordingly gone into considerable detail.	I am also concerned as to the lack of clarity in the learned
magistrate's reasons for his decision.	On either issue this appeal might be decided in favour of the appellant.	I do not consider that the appellant was embarrassed or prejudiced by the defects in the information notwithstanding that it was not amended.	Nor do I consider that the learned magistrate so clearly misinstructed himself on the law as to disclose a fundamental error.	Looking at the evidence, it was certainly open to the Magistrate to find, as he did, that the appellant discharged a firearm £rem the residence occupied by him, across a public park and in the direction of houses, in particular 17 Allwright Street.	The magistrate found in effect, and it has not been shown that he was wrong to have done so, that that was an act which caused serious potential danger to the lives, health or safety of the public and that an ordinary person similarly circumstanced would have clearly foreseen such danger and not have done that act.

I do not consider that any substantial miscarriage of justice has occurred.

This appeal was conducted apparently without regard to Rule 6 of the Juvenile Justice (Appeal) Rules.	That rule did not come to my attention until I was preparing these reasons.	It provides that sections 41 and 42 of the Juvenile Justice Act shall apply to and in relation to the hearing of an appeal as rules, as if the appeal were a
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proceeding referred to in those sections.	Strictly speaking I doubt that the rule is necessary although it seems their purpose is to draw the attention of the parties to an appeal of what is provided for in the Act.	In essence those provisions require that in so far as the juvenile is concerned the Court shall satisfy itself that the juvenile understands the nature of the proceedings.		I am assured by his counsel that that was the case.	So far as the attendance of the parent, guardian or person having the custody of the appellant are concerned, I note that the Court may proceed notwithstanding their absence.	Given the nature of these proceedings I consider it was appropriate to proceed in their absence.	The position might be different in other circumstances and these rulings should not be taken as precedents to any general dispensation with those requirements.

The appeal is dismissed.
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