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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. M3 of 1993
(9312063)

BETWEEN:

PETA LEANNE BROWN
		Applicant

AND:

TERRITORY INSURANCE OFFICE BOARD
		Respondent



CORAM:  THOMAS J


	REASONS FOR DECISION

	(Delivered 24 February 1995)


	This is an appeal by the applicant being a person who is aggrieved by a determination of the designated person dated 7 October 1991 and also a determination of the Board made on 31 May 1993, whereby the Board upheld the decision of the designated person that the applicant was involved in an accident that occurred while she was using a motor vehicle without the consent of the owner or the person in lawful charge thereof, hereby refers the matter to the Tribunal upon the following grounds:

	1.	The vehicle was not being used by the applicant without 	the consent of the owner or the person in lawful charge 	thereof.

	2.	The applicant is entitled to benefits for injuries 	suffered by her arising out of a motor vehicle accident 	which occurred in the Northern Territory on 4 August 1989 	pursuant to the provisions of the Motor Accidents 	Compensation Act.

	The threshold issue for the Tribunal is whether on the date of the motor vehicle accident the applicant was a passenger in the vehicle with the consent of the legal owner of the motor vehicle.

	The applicant's case is that on 4 August 1989, the owner of the motor vehicle, Troy Whittwer, had given his permission to a Jeanette Burnley to drive his vehicle, a Holden Gemini panel van. The applicant, Peta Leanne Brown, was a passenger in the vehicle when it was involved in an accident.  The applicant, Peta Leanne Brown, suffered an injury in the motor vehicle accident.

	The respondent's case is that on 4 August 1989, Jeanette Burnley was driving a vehicle, being a Holden Gemini panel van owned by Troy Whittwer, when it was involved in a motor vehicle accident. The applicant, Peta Leanne Brown, was injured in the accident.  Troy Whittwer had not given his permission to Jeanette Burnley to drive the motor vehicle.  The vehicle had been driven by Jeanette Burnley without the knowledge and permission of Troy Whittwer.  The respondent argues the applicant is not entitled to benefit under the Motor Accidents Compensation Act because the owner, Troy Whittwer, had not given his permission for his car to be driven. Section 10(a) of the Motor Accidents Compensation Act provides as follows:

	"	A person is not entitled to a benefit under this Act in respect of the death of another person or injury to himself in or as a result of an accident -

	(a)	that occurred whilst he was using a motor vehicle without the consent of the owner or the person in lawful charge thereof or for or in connection with, or in the commission of, an indictable offence, resisting or preventing the lawful apprehension or detention of himself or any other person or inflicting or attempting to inflict injury on himself or another person; or

		.....

		under a law of a State or another Territory that is, in 	relation to the Workers' Compensation Act or the Work 	Health Act, a corresponding law."


	The following facts are not in dispute.

	On 4 August 1989, Jeanette Burnley drove a motor vehicle, being a Holden Gemini panel van which was owned by Troy Whittwer.

	There were a number of passengers in the vehicle, including the applicant, Peta Leanne Brown.  Peta Leanne Brown knew that the owner of the vehicle was Troy Whittwer.  She also knew Jeanette Burnley was under 16 years of age and did not hold a driver's licence.

	Whilst being driven along Lee Pt Road the vehicle rolled and crashed, as a consequence the applicant suffered a severe injury to her right hand.

	At the time of driving the motor vehicle Ms Burnley was 15 years of age and did not hold a licence to drive a motor vehicle.

	Ms Burnley was subsequently charged and convicted of certain traffic offences, including drive unlicensed.  She was not charged with any offence relating to illegal use of a motor vehicle.

EVIDENCE IN THE APPLICATION

	Evidence was given for the applicant by the applicant herself, Peta Leanne Brown, and Jeanette Burnley.  Evidence was given for the respondent by Megan Ey, Troy Whittwer and Constable Linden.

	PETA LEANNE BROWN stated that as at 4 August 1989 she was 15 years of age and a student of Dripstone High School.  On 4 August 1989, Ms Brown went to a home at Annaburroo Crescent.  A number of her friends were there including Jeanette Burnley.  Ms Brown had a mouthful of Bundaberg rum but did not like it and did not drink any more.  Jeanette Burnley informed her she had previously driven the car, a Holden Gemini panel van owned by Troy Whittwer. Ms Brown believes Ms Burnley told her this whilst they were at school.  Troy Whittwer was also at the house and Peta Brown observed Troy Whittwer and Jeanette Burnley have a conversation.  Jeanette Burnley was not able to reverse the motor vehicle.  Peta Brown's evidence is that someone else reversed the vehicle out of the driveway.  She believed it was Troy Whittwer but under cross examination stated she could not now be positive that it was Troy Whittwer who reversed the car as she could not now see in her mind exactly who had reversed the vehicle.  Troy Whittwer was the only person present who could drive a motor vehicle.  Peta Brown was in the vehicle as a passenger.  Whilst Jeanette Burnley was driving the motor vehicle along Lee Pt Road, the car rolled and came to a stop.  Ms Brown sustained an injury to her right hand and was subsequently treated in hospital.

	JEANETTE BURNLEY gave evidence that on 4 August 1989 she was 15 years of age and did not have a driver's licence.  She went to a friend's home in Annaburroo Crescent.  When she arrived at the address in Annaburroo Crescent a number of her friends were there, including Troy Whittwer.  Troy's motor vehicle, a Holden Gemini panel van, was also at the address.  Ms Burnley states she asked Troy Whittwer: "Can I please use the car to learn how to drive?" and he replied: "Yes, but be careful, take it easy."  Ms Burnley took the car and drove round the block taking about 20 minutes. Peta Brown arrived at the address in Annaburroo Crescent.  Jeanette Burnley said she again asked Troy Whittwer if she could borrow the car.  Troy replied yes if you don't drink and take it easy and be careful.  Jeanette Burnley said she had one sip of Bundaberg and Coke.  She gave evidence she asked Troy Whittwer to reverse the car out of the driveway because she was no good at reversing.  Troy was the only person present who was able to drive and reverse the vehicle.  Troy reversed the car out of the driveway and then got out of the vehicle.  Jeanette Burnley got into the driver's seat. There were five or six passengers in the car, including Peta Brown. As Ms Burnley was driving along Lee Pt Road, the vehicle rolled and crashed.  Jeanette Burnley was injured and taken to hospital as was Peta Brown.  At the hospital she had a conversation with Troy Whittwer who asked her to please not tell anyone he gave her permission to drive as he would get into extreme trouble and could go to gaol.  Ms Burnley gave evidence she believed this and she did not want Troy to get into trouble for something she had done. Ms Burnley agreed she could have told the police officer at the hospital that she did not have permission to drive the vehicle. The reason she said this was to keep Troy Whittwer out of trouble. She remembers taking a person, who was investigating the cause of the accident, to the bed in the hospital where Peta Brown was being treated.  Ms Burnley states she had said to Peta Brown words to the effect we are going to tell the investigating officer we took the car without permission.  Ms Burnley was subsequently charged and convicted of drive unlicensed and other traffic offences.

	MEGAN EY gave evidence that as at 4 August 1989 she was 15 years of age and a student at Dripstone High School.  On 4 August 1989, Ms Ey went to the home of her friend, Denise Duncan, at 54 Annaburroo Crescent, Tiwi.  Some alcohol was being consumed by the people present at this address.  Ms Ey was a passenger in a vehicle driven by Jeanette Burnley.  Ms Ey was injured when the vehicle was involved in an accident and was subsequently taken to hospital. It is Ms Ey's evidence that her memory of the incident is now very dim and she could not remember whether Troy Whittwer was there or not.  A statement made by Ms Ey on 23 November 1993 was tendered and marked Exhibit R1.  In the statement Ms Ey stated Troy Whittwer owned the Holden Gemini panel van in which she was a passenger when it was driven by Jeanette Burnley.  Troy Whittwer left the vehicle at 54 Annaburroo Crescent when he went to Tracy Village.  At the time of giving evidence to the court, Ms Ey stated she could not now be sure what happened on 4 August 1989 and she was not sure of what happened on that night when she made the statement dated 23 November 1993.  In cross examination, Ms Ey gave evidence that she was pretty sure Troy Whittwer was there when they left 54 Annaburroo Crescent in his car.

	CONSTABLE LINDEN gave evidence he was performing traffic duty on 4 August 1989 and attended the scene of an accident in Lee Pt Road.  Following the accident he went to the hospital.  Constable Linden states he interviewed Jeanette Burnley who identified herself to him as the driver of the motor vehicle.  In cross examination Constable Linden agreed by reference to the police precis he prepared some two months after the incident that it was probable he had the conversation with Ms Burnley at the hospital. This was reinforced by the fact that his notes indicated the interview with Ms Burnley was some 40 minutes after the accident. Ms Burnley had said to him that she was an unlicensed driver and she would take all the blame.  She had also stated it was Troy Whittwer's vehicle and she was using the car without his permission.

	TROY WHITTWER gave evidence that as at 4 August 1989 he was the owner of a Holden Gemini panel van.  He stated he did not give permission to Jeanette Burnley or any other person to drive the vehicle.  A letter from Mr Whittwer to the Territory Insurance Office dated 16 February 1990 was tendered and marked Exhibit R2. In this letter Mr Whittwer states that on the date in question, being 4 August 1989, the car was taken without his knowledge and permission.  Under cross examination Mr Whittwer stated he had during the day on 4 August 1989 been at the Tracy Village Club for about two hours.  He consumed alcohol.  He agreed he consumed more alcohol when he returned to 54 Annaburroo Crescent and was so inebriated he could not see the television picture clearly.  He agreed he didn't remember what happened and conceded that whilst in a drunken state he could have given permission to Jeanette Burnley to drive the vehicle.

	This concludes the summary of the evidence given to the Tribunal.

FINDINGS ON THE EVIDENCE

	I found Ms Burnley to be a credible witness.  I am satisfied on her evidence that she did have Mr Whittwer's permission to drive his Holden Gemini panel van on 4 August 1989.  I find Mr Whittwer specifically gave Jeanette Burnley permission on two occasions on that date to drive his car.  On the second occasion, Mr Whittwer reversed the car out of the driveway of 54 Annaburroo Crescent, Tiwi.  He then alighted from the vehicle and Ms Burnley got into the driver's seat and drove the vehicle away with a number of passengers including Peta Leanne Brown.  The vehicle subsequently rolled and crashed whilst being driven by Ms Burnley.  The applicant, Peta Leanne Brown, suffered injuries.  I accept that following the accident Ms Burnley made a statement to the effect she had driven the vehicle without the permission of Mr Whittwer. I also accept Ms Burnley's evidence to the Tribunal that the reason she did this was because she felt responsible for the accident and didn't want Troy Whittwer to be in trouble because of her actions. Ms Ey's evidence is not of great assistance in determining the issue as she kept emphasising that she could not really remember what happened.  However, she did give evidence in cross examination that she was sure Troy Whittwer was there when they all left in the car. This gives some support to Ms Burnley's evidence and is in conflict with an earlier statement made by Ms Ey on 23 November 1993 (Exhibit R1).  Ms Brown believed that Troy Whittwer had given Jeanette Burnley permission to drive the car and that it was Troy Whittwer who reversed the car out of the driveway and then allowed Jeanette Burnley to drive away with a number of passengers.  Whilst Ms Brown's evidence could not in itself be conclusive evidence that Troy Whittwer had given permission to Jeanette Burnley to drive his car, it is some support for the version of events given by Ms Burnley and certainly does not conflict with Ms Burnley's evidence.

	Mr Whittwer was quite clear during examination in chief that he had not given anyone permission to drive his car.  He made an important concession to the applicant's case in cross examination. In cross examination Mr Whittwer agreed it could well be he was so affected by alcohol on the evening in question and that he gave permission for his vehicle to be driven.  The evidence of Constable Linden is that the conversation with Ms Burnley was probably at the hospital and not at the scene of the accident.  This is consistent with Ms Burnley's evidence that after the request made to her at the hospital by Mr Whittwer she did give a statement to the effect that she did not have Troy Whittwer's permission to drive because she was concerned Troy Whittwer would suffer a penalty for her wrongdoing.

	I am satisfied that on the balance of probabilities Mr Whittwer did give Ms Burnley his permission to drive his Holden Gemini panel van on 4 August 1989.  I am satisfied Mr Whittwer knew there were a number of passengers in the car at the time when he reversed the car from the driveway at 54 Annaburroo Crescent, Tiwi and then gave Ms Burnley his permission to drive off.  The vehicle was subsequently involved in an accident and the applicant, Peta Leanne Brown, who was a passenger in the vehicle, sustained an injury.

	Accordingly, I allow the appeal from the determination of the Board made on 31 May 1993.  I find the owner of the vehicle did give Ms Burnley permission to drive his vehicle.  I am satisfied the applicant, Ms Brown, was not using the vehicle without the consent of the owner of the vehicle.

	I find the applicant is entitled to benefits for injuries suffered by her arising out of a motor vehicle accident which occurred in the Northern Territory on 4 August 1989 pursuant to the provisions of the Motor Accident Compensation Act.

