

	2

PARTIES:					NOLAN JAMES PRYCE

						v
			
						ROBIN LAURENCE TRENERRY


TITLE OF COURT:			SUPREME COURT (NT)


JURISDICTION:				APPEAL FROM COURT OF SUMMARY JURISDICTION EXERCISING TERRITORY JURISDICTION


FILE NO:					No. JA 25 of 1994


DELIVERED:				Darwin 30 March 1995 


HEARING DATES:				8 and 24 March 1995


JUDGMENT OF:				Kearney J



CATCHWORDS:

CRIMINAL LAW - sentence - approach to sentencing under Misuse 
	of Drugs Act (NT) - meaning and scope of "particular circumstances of the offence or the offender"

	Misuse of Drugs Act (NT), ss5(1)(a), 5(2)(a)(iv), 22, 23(2) and 37(1)(3)

	Maynard v O'Brien (1991) 78 NTR 16, considered
	Duthie v Smith (1992) 83 NTR 21, followed


PRACTICE AND PROCEDURE - information - summary hearing -
	whether "aggravating circumstance" under s37(1)(c) of the Misuse of Drugs Act (NT) must be charged

	Criminal Code (NT), s1 and 305(4)
	Misuse of Drugs Act (NT), ss37(1)(c) and 37(2)-(3)

	Joshua v Thomson (unreported, Kearney J, 27 May 1994), followed
	O'Brien v Fraser (1989-90) 66 NTR 9, followed
	R v de Simoni (1981) 147 CLR 383, applied
	R v Bright [1916] 2 KB 441, followed
	Kingswell v The Queen (1985) 159 CLR 264, applied	


	2

REPRESENTATION:

	Counsel:
		Appellant:			M. Robinson
		Respondent:			M. J. Carey

	Solicitor:
		Appellant:			NAALAS
		Respondent:			DPP


JUDGMENT CATEGORY:				C

JUDGMENT ID NUMBER:				kea95013.DIS

NUMBER OF PAGES:				18
	2

kea95013.DIS

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN


No. JA25 of 1994

						IN THE MATTER OF the Justices Act

						AND IN THE MATTER OF an appeal against a sentence imposed by he Court of Summary Jurisdiction at Darwin


						BETWEEN:

						NOLAN JAMES PRYCE
							Appellant

						AND:

						ROBIN LAURENCE TRENERRY
							Respondent


CORAM:   KEARNEY J



	REASONS FOR JUDGMENT

	(Delivered 30 March 1995)


		This is an appeal against the severity of a sentence of 28 days imprisonment imposed on the appellant by the Court of Summary Jurisdiction on 27 July 1994.  He had pleaded guilty to a charge that on 26 May 1994 he unlawfully supplied a dangerous drug, cannabis, to another person.  That is an offence under s5(1)(a) of the Misuse of Drugs Act (herein "the Act"); as such, under s5(2)(a)(iv), it carries a maximum penalty of a $10,000 fine or imprisonment for 5 years.  His Worship dealt with the offence summarily, under s22 of the Act, on the prosecution's election under s23(2).  There was no statutory restriction on the Court's sentencing discretion within the limits of s5(2)(a)(iv), unless the offence fell within s37(2) of the Act. 
		Section 37 of the Act sets out penalty guidelines.  Section 37(1) provides, as far as material:-
		"aggravating circumstance" means, subject to subsection (2) -

		- - - 

		(c)	an offence against section 5 of 9 committed on or in licensed premises - - - "
Section 37(2) and (3) provide, as far as material:-
		"(2)  In sentencing a person for an offence against this Act the court shall, in the case of an offence for which the maximum penalty provided by this Act - - - is -

		- - - 
		
		(b)	less than 7 years imprisonment but the offence is accompanied by an aggravating circumstance,

		impose a sentence requiring the person to serve a term of actual imprisonment unless, having regard to the particular circumstances of the offence or the offender (including the age of the offender where the offender has not attained the age of 21 years) it is of the opinion that such a penalty should not be imposed.

		(3)  Where a court imposes a sentence requiring the serving of a period of actual imprisonment for an offence against this Act, it shall not impose a sentence of less than actual imprisonment for 28 days." (emphasis mine)

It can be seen that s37(2) applied to the sentencing in the present case only if the supply of cannabis was "accompanied by an aggravating circumstance".   The learned Magistrate held that it was, on the basis that the appellant committed it in licensed premises.  Accordingly, for sentencing purposes, he treated the offence as falling within s37(2).  His Worship said:-
		"Mr Price, I am going to sentence you to 28 days imprisonment and I want to tell you the reasons why that is.  

		- - - 

		The gist of it is that, - - - on 25 May you bought a deal of cannabis at the Nightcliff [Hotel].  You've taken  it home, packaged it up into foils which you'd taken to the Casuarina Tavern [which is conceded to be licensed premises] with a view to selling it to make a small profit, either in the form of money or in the form of cannabis left over for yourself.  - - - but it seems money was on your mind.  But a small amount of money to, as it were, pay for your drinks as you went along.

		The amount you stood to gain was small, perhaps $100 profit, on the whole transaction.  You were apprehended by the Police after selling [for $20] only one of the 15 foils you'd apparently made up. 
		- - - 

		You're 38 years old and you come before this court with a collection of previous convictions, most of which I disregard since they appear to relate to a much younger man of a different disposition than you've been in recent years. - - -  [I] treat you in effect as having started a new life when you came up here to Darwin in 1982 or thereabouts, - - -    

		I take into account everything Mr Stubbs has told me about your history: that you had really quite a good working history - - - your working career was interrupted through no fault of your own - - -.

		Since then, a couple of years ago, you've been drinking more and taken to cannabis more than you did in the past.  However, under the pressure of this present charge it would seem you've got yourself together and obtained some - - - rather full-time sort of casual work - - - and I'm impressed by the reference - - - provided for you.

		There's a lot, Mr Pryce, that is personally in your favour in that record.  It's not an outstanding record of an outstanding member of the community, but it's not bad.  The criminal record as well, traffic and a couple of minor cannabis charges, is once again not outstandingly bad.  The worst of those offences [are] probably the ones of failing to supply name and address, refuse breath analysis, drive disqualified, and they're way back in 1982, for which you were indeed sent to prison, at least on the drive disqualified charge, indicating that even then you were not, as it were, necessarily obedient to the dictates of the law.  That's also indicated by your 1987 cannabis conviction and your supply of cannabis in May of this year, which brings you before the court.

		Section 37 of the Misuse of Drugs Act notoriously provides that for many offences the court must consider or must impose a sentence requiring the person to serve a term of actual imprisonment of 28 days at least, unless having regard to the particular circumstances of the offence or the offender it is of the opinion that such penalty should not be imposed.

		There are other provisions of the Misuse of Drugs Act that appear to me to be particularly relevant, other parts of section 37 that appear to be particularly relevant to the sentencing exercise in this case; in particular those which speak of the kinds of premises which constitute aggravated circumstances in themselves.  I say that despite the fact that [the charge of] your supply does not include such an aggravating circumstance, but the facts of this case disclose that you were in possession of the drug and supplying it at licensed premises, namely Casuarina Tavern, and indeed that you've acquired the drug at another licensed premises, namely the Nightcliff Hotel.

		It is my interpretation of section 37 that the legislature intended, among other things, to attempt to make the life of small-time drug dealers more difficult, given that certain licensed premises in Darwin - and no doubt in other centres in the Territory - were notorious for the small-scale possession and supply of cannabis well before the Misuse of Drugs Act was passed.

		Hence, I believe, the inclusion of a licensed premises as an "aggravating circumstance" [in s37(1)(c)].  Hence in section 9 in relation to simple possession charge, the circumstance of [the possession being in a] public place [as a circumstance of aggravation, in the terminology of the Criminal Code, increasing the maximum penalty from $2000 (s9(2)(f)(ii)) to $5000 or imprisonment for 2 years (s9(2)(f)(i))].  I've considered the Supreme Court sentences and the reasons - - - given for them.  In such cases, the Supreme Court has, in many instances, found it a "particular circumstance" [in terms of s37(2)] that a drug was grown or possessed for the offender's own use; that's not the case here.

		I don't believe your age is of any assistance to you at all, Mr Pryce, in connection with section 37 which regards age as being relevant only for people under the age of 21.  On that basis I assume that the legislature thought older people should have more sense, as indeed I think you should've had.

		I take from Supreme Court remarks on Misuse of Drugs [Act] sentencings, and the remarks of judges in courts for many years - - - that cases of supply are, per se, more serious than cases of possession.  This is indeed a case of supply.  It's a case of small greed rather than small need.  I don't overlook the fact that it's a small case.

		In all, Mr Pryce, I'm persuaded that there are no circumstances of either you or your offence sufficient to amount to "particular circumstances" within the meaning of section 37(2), and by virtue of the indication of legislative intent in that section and subsection (3), I believe you should be subject to the full rigours of that section and I do order that you be imprisoned on charge number 2 for 28 days." (emphasis mine)

It can be seen from the passage emphasized on p4 that the appellant was charged with supply, simpliciter; the aggravating circumstance specified in s37(1)(c) formed no part of the charge of the offence to which he was asked to plead.
		The submissions on appeal:  2 grounds
		Two grounds of appeal were relied on initially, viz:-
		(1)	The learned Magistrate erred in failing to give sufficient weight to the defendant's employment, in determining whether there were "particular circumstances" [for the purposes of s37(2)].
		(2)	The sentence was manifestly excessive.
The appellant's submissions on both grounds assumed that s37(2) controlled the sentencing.
		Mr Robinson of counsel for the appellant submitted as follows.  The appellant had pleaded guilty.  The total weight of the foils of cannabis he had in his possession was 20 grams, well under the trafficable quantity of 50 grams; its street value was $350.  At most the appellant stood to profit $100 if he had sold all 15 foils; in fact, all he obtained was $20, having sold only the one foil for which he was charged.  His purpose in this enterprise was to obtain some beer money.  There is no suggestion that this was other than a "one-off" enterprise.  There was no charge under s9(1) of the Act of being in possession of cannabis.  The charge was of supplying cannabis but the supply was very minor, a "minute amount", about 1.5 grams.  
		I consider that where supply involves only a "minute amount" of cannabis, that may be a "particular circumstance" for the purposes of s37(2) of the Act; however, if an offence falls to be dealt with under s37(2) all the circumstances of the offence and the offender have to be borne in mind in determining whether a term of actual imprisonment should not be imposed.  I observe that bearing in mind that the appellant had purchased the cannabis he must in fact have ended up well out of pocket; needless to say, that was not his intention and was due to good Police work.  
		Mr Robinson referred to the appellant's criminal record.  I note that over the 18 years between March 1973 when he was 17 years of age and May 1991 when he was 35, the appellant had appeared before Queensland and Northern Territory magistrates' courts on 12 occasions and had been convicted of 27 offences.  These were stealing type offences (extending to break-and-enter), disorderly conduct offences, motor vehicle offences, and offences in 1987 of possessing and using cannabis.  His first sentences of imprisonment were imposed in October 1973; thereafter he received only 1 sentence of imprisonment, 4 weeks in 1982.
		Mr Robinson correctly submitted that the appellant's offending decreased over the last 13 years, since June 1982.  His Worship in my opinion rightly treated the criminal record as "not bad", bearing in mind in particular the last 13 years.  Mr Robinson submitted that his Worship should have given the appellant more credit than he gave him, when considering his criminal record and work history, for the purpose of determining whether the appellant's "particular circumstances" were such that a "penalty [of actual imprisonment] should not be imposed."  There is no merit in that submission, in my opinion; on the facts of this case, these matters are nowhere near sufficiently noteworthy "particular circumstances" as to warrant a non-custodial sentence, in terms of s37(2) of the Act.
		Mr Robinson submitted that when sentencing his Worship had taken into account an irrelevant consideration, namely, that the appellant had purchased the cannabis at licensed premises, the Nightcliff Hotel.  This was not laid as a ground of appeal, but no exception was taken to it being raised.  He submitted that this fact could not properly be taken into account when sentencing, because the appellant's purchase of the cannabis itself constituted an offence, with which he had not been charged.  
		Unlawful possession of cannabis is an offence under s9(1) of the Act; he was not charged with that, nor did he have to be, in light of the more serious charge of supply.  The purchase of cannabis is not, as such, an offence under the Act.  In any event, his Worship did not treat the fact that the cannabis was purchased at the Nightcliff Hotel, as an "aggravating circumstance" for the purposes of s37(2) of the Act.  It was part of the surrounding circumstances leading up to the commission of the offence charged; the appellant had admitted it, and his Worship was entitled to refer to it as he did (p4), when considering the general purposes of the Act and the culpability of the appellant.  I reject the submission that an irrelevant consideration was taken into account.  
		On the general question of "particular circumstances" for the purposes of s37(2) of the Act, Mr Robinson referred to Maynard v O'Brien (1991) 78 NTR 16 where Angel J said at p22:-
		"It seems to me that "particular circumstances" when referred to in s37(2) of the Act means circumstances sufficiently noteworthy or out of the ordinary, relative to the prescribed conduct constituting the offence, or of the offender, to warrant a non-custodial sentence.

		In this case, I have come to the conclusion that there are particular or noteworthy circumstances of both the offence and the offender which make it inappropriate for a sentence of imprisonment to be imposed.  In doing so, I have reminded myself of the remark of Asche CJ in Fejo v Ilett; Wilton v Ilett [(1991) 1 NTLR 27], supra, at [31], that "such particular circumstances will be the exception rather than the rule...".

		The particular circumstances in this case are the exemplary character of the appellant, the fact that he is a first offender, and the fact that, despite the Act classifying the amount in his possession as a trafficable quantity, it was intended solely for his personal use.  There is no suggestion in the evidence that the plants were being grown for sale or even for sharing.  The appellant was plainly not a trafficker or intending trafficker of drugs."
Mr Robinson rightly conceded that the appellant did not have as compelling a case to establish "particular circumstances", as had the appellant in Maynard v O'Brien (supra).  However, he submitted that the facts of the offence in Duthie v Smith (1992) 83 NTR 21 were more serious than the facts here; there the weight of the drug was some 12 times the amount in this case, yet an appeal against a suspended sentence of imprisonment was dismissed.  I note, on the other hand, that the charge there was of simple possession, not of supply.  His Worship rightly considered (p5) that "cases of supply are, per se, more serious than cases of possession."  
		Mr Robinson submitted that both Maynard v O'Brien (supra) and Duthie v Smith (supra) showed that the employment record of the offender was important on the question of "particular circumstances"; I accept that, but it is only one factor, and I have already dealt with it (p7).
		I should say that I respectfully agree with Mildren J in Duthie v Smith (supra) that "particular circumstances" in s37(2) of the Act are not restricted in scope to circumstances so noteworthy or out of the ordinary that only rarely may they be expected to be found; they are not necessarily confined to the exceptional case.
		I do not consider that the ground of appeal that the penalty was manifestly excessive can succeed, on the basis that s37(2) applied; the mandatory minimum sentence was imposed under s37(3).  Nor do I think that his Worship failed to give sufficient weight to the appellant's employment record when considering whether the "particular circumstances of the offence or the offender" were such as to mean that the mandatory minimum penalty of 28 days imprisonment should not be imposed.  I reject grounds of appeal nos.1 and 2.
		A third ground of appeal
		Initially, no point was taken by Mr Robinson on the fact that the statutory "aggravating circumstance" under s37(1)(c) - the supply took place on licensed premises - was not included in the charge; see the passage emphasized in his Worship's reasons, at p4.  
		However, leave was later granted to raise this ground, which alleged error on the basis that his Worship took into account -
		"- - - statutory circumstances of aggravation which were not alleged in the Information".  
		Mr Robinson submitted that unless an aggravating circumstance under s37(1) was charged and admitted (or proved), it could not be taken into account when sentencing.  In this case the aggravating circumstance had not been charged, as his Worship noted (p4); however he took it into account when sentencing, as an aggravating circumstance, because (it was conceded) it had been stated by the Prosecutor in the statement of facts given to the Court after a plea of guilty to supply simpliciter, and the appellant had accepted those facts.  Mr Robinson said that the Prosecutor should have applied for leave to amend the Information and the appellant should have been recharged.  
		He relied on Joshua v Thomson (unreported, Kearney J, 27 May 1994).  In that case the appellant was charged with the offence of criminal damage under s251(1) of the Criminal Code; the loss caused by the damage exceeded $500, a fact which under s251(2)(c) rendered the offence a crime and increased the maximum punishment from 2 years imprisonment to 7 years imprisonment.  The fact that the loss exceeded $500 constituted a "circumstance of aggravation",  defined in Code s1 as meaning:-
		"- - - any circumstance by reason of which an offender is liable to a greater punishment than that to which he would be liable if the offence were committed without the existence of that circumstance" (emphasis mine)
In Joshua v Thomson (supra) this statutory circumstance of aggravation had been charged in the Information.  However the appellant had not admitted the circumstance of aggravation, when pleading.  I said at p5:-
		"The statement of facts on which the prosecution relied made no reference to the value of the louvres smashed; there was no evidence of their value. However, that is not to the point; the appellant was entitled in the circumstances to have recorded that he pleaded not guilty to the circumstance of aggravation charged, and to have his case dealt with on that basis." (emphasis mine)

At pp7-8 I said:-
		"The requirement in s305(4) [of the Code] (that any circumstance of aggravation intended to be relied upon must be charged in the Indictment) satisfies the basic principle of the criminal law that all necessary factual ingredients on which the prosecution relies must be charged and proved.

		It is also a basic principle of criminal law that there be an informed and unequivocal plea of guilty to a charge of an offence, and to any charge of a circumstance of aggravation, before the plea can found a lawful conviction and sentence for that aggravated offence.  It is clear - - - that there was ultimately no informed and unequivocal acknowledgment by the appellant of the truth of the circumstance of aggravation charged.  The strong likelihood is - - - that the learned Magistrate later ignored the circumstance of aggravation charged, and treated the plea as a plea to criminal damage simpliciter under s251(1) and sentenced on that basis.  However, the possibility that he did not do so, but bore in mind the circumstance of aggravation charged and the higher maximum punishment which it carried, cannot be entirely excluded." (emphasis mine)

		Mr Robinson also relied on O'Brien v Fraser (1989-90) 66 NTR 9.  In that case the Information charged an assault under s188(1) of the Code, with statutory circumstances of aggravation under s188(2).  These had the statutory effect of making the offence of assault in s188(1) a crime, and increasing the maximum punishment from 1 years imprisonment to 5 years.  Asche CJ held that any circumstance of aggravation intended to be relied upon had to be charged before it could be taken into account when sentencing.  His Honour considered that the first duty of a Court hearing a charge of assault is to find whether the assault is proved beyond reasonable doubt; once that is found, the Court turns to consider whether the alleged circumstance of aggravation has been proved beyond reasonable doubt.  His Honour observed at pp17 and 18:-
	17.	"The defendant, by having [been] given the particular circumstances of aggravation which are relied on by the prosecution, is thereby on notice that the prosecution will attempt to prove these circumstances and he must be prepared to meet them.

		- - -

	18.	"- - - it would seem a safeguard to the defendant that any circumstance not alleged or proved against him cannot be taken into account on the sentence.  It cannot, in my view, be now otherwise argued that, once the maximum is established by proof of one circumstances of aggravation, the court may have regard to any other conduct constituting a circumstance of aggravation notwithstanding that such conduct is not made a circumstance of aggravation in the charge." (emphasis mine)

		His Honour reached the conclusion in the last sentence after considering various authorities.  In R v de Simoni (1981) 147 CLR 383, a case from Western Australia, the High Court (by majority) held that where an Indictment does not refer to particular statutory circumstances of aggravation a Judge in imposing sentence may have regard to those circumstances only if they would not in fact render the accused liable to a greater punishment than he would otherwise impose.  This stemmed from an inference from the presence in the Criminal Code (W.A.) of a definition of "circumstance of aggravation" akin to that in s1 of the Code, and a provision (s582) identical with s305(4) of the Code, viz:-
		"If any circumstance of aggravation is intended to be relied upon it shall be charged in the indictment."

Gibbs CJ (with whom Mason and Murphy JJ agreed) considered at p388 that s582 necessarily implied a sentencing prohibition, viz:-
		"Obviously the Crown Prosecutor is prohibited from relying upon any circumstance of aggravation not charged in the indictment.  But the prohibition must necessarily extend further: it must also be directed to the judge.  It would be an absurd result if s582 required the judge to enforce the prohibition against the prosecutor, and prevent him from relying on a circumstance of aggravation that had not been charged in the indictment, but nevertheless permitted the judge himself to rely on such a circumstance.  The crucial question then is whether a judge can be said to rely upon a circumstance of aggravation within the meaning of s582, when he takes that a circumstance into consideration in imposing a sentence, and by reason of it inflicts a penalty more severe than he would otherwise have imposed.  In the ordinary use of language, a judge who decides that by reason of the existence of a circumstance of aggravation he will impose on the offender a greater punishment than that which he would have imposed if the circumstance had not existed, can be said to rely upon that circumstance in reaching his decision."

At p394 his Honour expressed his views as to whether the sentencing judge had in fact "relied upon" the statutory circumstance of aggravation, by imposing a heavier sentence than he otherwise would have, viz:-
		"- - - in my respectful opinion the trial judge did not increase the sentence which he imposed because of the fact [a statutory circumstance of aggravation] that the victim was wounded.  He expressly mentioned that that circumstance of aggravation had not been charged, and then went on to refer to the facts in a way which shows that he treated the use of the actual violence as a matter which warranted substantial punishment.  However, the manner in which he mentioned the fact that the victim was wounded - relation to the act of the applicant in washing the wound - does not indicate that he relied upon the wounding in deciding upon the sentence.

		I consider that the Court of Criminal Appeal was wrong in the conclusion which it reached, not in relation to the effect of s582, but because it concluded that the trial judge had relied upon a circumstance of aggravation in imposing his sentence.  The trial judge did rely upon the circumstance [of aggravation] that the applicant used violence, but that circumstance was charged in the indictment as an element of the offence."

		Mr Carey of counsel for the respondent submitted as follows.  It is clear from those authorities that where the prosecution alleges a "circumstance of aggravation" as defined in s1 of the Code - a circumstance which renders the person charged liable to a greater penalty - the circumstance of aggravation must be charged before it can be taken into account in sentencing.  However, an "aggravating circumstance" as defined in s37(1) of the Act is not a "circumstance of aggravation" in this sense, and so does not fall within that rule.  A "circumstance of aggravation" exposes the person charged to a higher maximum penalty; an "aggravating circumstance" under s37(1) of the Act does not expose him to a higher maximum penalty.  In the present case, for example, whether or not the supply took place in licensed premises, the maximum penalty remains a fine of $10,000 or imprisonment for 5 years under s5(2)(a)(iv).  The effect of an accompanying aggravating circumstance is to require the imposition of a mandatory sentence of actual imprisonment (unless there are "particular circumstances") of not less than 28 days.  It is therefore a fundamentally different type of provision to the Code "circumstance of aggravation" which provides for an increased maximum punishment.  A s37(1) "aggravating circumstance" restricts the exercise of the sentencing discretion within an unchanged maximum penalty, lies outside the scope of the authorities requiring that a "circumstance of aggravation" must be charged, and does not need to be charged before it can be relied on to attract the penalty guidelines in s37(2).

		Conclusions
		There is nothing equivalent to Code s305(4), in relation to summary proceedings.  Section 305(4) relates to indictments; see s298 of the Criminal Code.  The authorities cited are therefore not directly applicable.  However, Mr Carey rightly did not stress the absence of a provision such as Code s305(4).  In R v Bright [1916] 2 KB 441 there was no statutory provision akin to Code s305(4) but the Court of Criminal Appeal held that where circumstances of aggravation expose an accused to a higher maximum sentence those circumstances may be taken into account in passing sentence only if they have been charged in the Indictment and proved to the satisfaction of the jury or admitted by a plea of guilty.  This is the common law in Australia; see Kingswell v The Queen (1985) 159 CLR 264 at pp278-280.  
		Mr Carey therefore concentrated his attack on the differing natures of an "aggravating circumstance"  under s37(1) of the Act and a "circumstance of aggravation" in terms of s1 of the Code.  In Kingswell v The Queen (supra) the majority said at p280:-
		"Where the circumstances of aggravation do no more than increase the maximum penalty, they do not alter the  nature of the charge although they do affect, sometimes very materially, the legal consequences that may flow from a conviction.  The rule of practice laid down in R v Bright is consistent with the fundamental principle that questions of fact affecting the liability of the accused to punishment should be decided by the jury when the trial is on indictment.  The position is different when the circumstances said to aggravate the offence are relevant only to the exercise of the sentencing discretion of the judge.  Although it would be an exaggeration to say that the rule of practice in R v Bright has been generally applied in cases where the circumstances of aggravation increase the maximum punishment but do not change the offence, it is a beneficial rule and ought generally to be followed." (emphasis mine)

Mr Carey submitted that an "aggravating circumstance" under s37(1) went only "to the exercise of the sentencing discretion of the judge".  That is correct, but only in the sense that s37 confines the discretion to deciding on the length of the period of actual imprisonment (beyond the statutory minimum of 28 days) which it requires to be imposed.  The reference in the citation from Kingswell v The Queen (supra) at p280 is to an ordinary sentencing discretion, untrammelled by statutory minima.  In a very real sense, an aggravating circumstance under s37(1) of the Act affects "the liability of the accused to punishment".
		I consider that a person charged with an offence should, by the charge, be made aware before he pleads of what may be the consequences of his plea in terms of punishment.  That is a fundamental principle of justice, or a rule of natural justice.  Although the effect given to an "aggravating circumstance" by s37(2) of the Act is not the same as a "circumstance of aggravation" in terms of s1 of the Criminal Code, I consider that the same principles of justice which found the common law requirement that a circumstance of aggravation must be charged before it can be relied on when sentencing, also apply when an "aggravating circumstance" under s37(1) of the Act is sought to be relied on.  In short, if the offence charged is to be treated as "accompanied by an aggravating circumstance" and thus falling within s37(2) and (3) for sentencing purposes, that accompanying aggravating circumstance must be charged and proved or admitted.  That did not occur here; the sentencing process was thereby infected and wrongly proceeded on the basis that s37(2) and (3) applied.  
		It follows that I allow the appeal on this ground. The sentence of 28 days imprisonment is quashed.  The appellant should be resentenced on the basis of the charge to which he has pleaded guilty; in that process no account may be taken of an "aggravating circumstance" in terms of s37(1) with which he has not been charged.  The effect is that the Court may exercise its normal sentencing discretion under s5(2)(a)(iv) of the Act, untrammelled by s37(2).  The case is remitted to the Court of Summary Jurisdiction for resentencing.

	_________________________

