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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS
No. 72 of 1991
BETWEEN:

KIERAN MARY FINNANE
Plaintiff

AND:
MAXWELL HENRY ORTMANN
THE MINISTER FOR LANDS FOR THE NORTHERN TERRITORY
First Defendant

AND:

NORTHERN TERRITORY PLANNING AUTHORITY

Second Defendant


CORAM:	ASCHE CJ



REASONS FOR JUDGMENT
(Delivered 2 December 1992)


This is an application commenced by Originating Motion and Summons and expressed to be an application "seeking orders in the nature of certiorari or in the alternative a declaration quashing or declaring void" a certain report and planning instrument made pursuant to the Planning Act in relation to Northern Territory Portion 1924 and part of
Northern Territory Portion 1994 Petrick Road, Town of Alice Springs.




The Originating Motion was originally filed in this Court on 22 November 1991.	It has since been amended on a number of occasions.	The present application before me is that filed on 15 October 1992 and I treat that as the operative application save for paragraph 13 which on
15 October 1992 I ordered be struck out for reasons which I then gave.	I will refer to the application in detail later.

The case has occasioned some difficulties because, although originally legally represented, both the plaintiff and the third defendant who, together with his wife, is the registered proprietor of the land which was ultimately rezoned have ultimately appeared in person before me.	That has resulted in certain matters being put to me as relevant to my determination which are not so relevant, although I appreciate they may well have been proper matters to put to the Planning Authority.	It has also resulted in a certain amount of inadmissible evidence being referred to.	While warning both parties that I might ultimately reject some of the material they wished to rely on I took the view that it was better in the circumstances to give them considerable latitude in presenting their case so as not to disturb the general flow of their argument.	This may not always be a wise course where unrepresented parties stray from appointed paths but I must say here that both parties conducted themselves before the Court with proper decorum and it would have impeded matters and prolonged the case and unnecessarily interrupted the tenor
of their arguments had I made continual rulings against them. I am quite satisfied that the result has given me a clear picture of the case of both parties and that in rejecting some parts of their presentation, as I now do, I have in no way been influenced by the irrelevant or inadmissible material.
Indeed I must pay a tribute to the plaintiff for the careful way in which she prepared her submissions, particularly her submissions on case law.

In these circumstances I was grateful for the assistance of Mr McDonald who appeared for the first and second defendants.		Following the course suggested by the High Court in The Queen v Australian Broadcasting Commission ex.p. Hardiman (1980) 144 CLR 1 at 35-36 he did not involve his clients in the substantive argument but put to the Court the various procedural matters involved and made certain submissions on those which I feel he was entitled to make, to assist the Court.	His clients were the Minister for Lands (the first defendant) and the Northern Territory Planning Authority (the second defendant) under whose aegis the report and planning instrument was made.	It is concerning these matters that the plaintiff seeks orders in the nature of certiorari or declarations on the basis that the procedures were a denial of natural justice.



THE FACTS
The third defendant, together with his wife is the
registered proprietor of all those pieces of land being firstly NT Portion 1994 as delineated in Plan LT0 90/011 being the whole of the land comprised in Certificate of Title Volume
80 Folio 179 and NT Portion 1924 as delineated in Plan LT0 81/048A being the whole of the land comprised in Certificate of Title Volume 66 Folio 33.	The lands are adjacent and, until the Planning Instrument later referred to, were zoned "R.B." Rural Residential.	S41 of the Alice Springs Town Plan requires the minimum lot size in the RB Zone to be 20,000 square metres i.e. not less than 2 hectares or approximately
5 acres.	I assume for the purposes of this case that all land in the vicinity is zoned "RB" Rural Residential.	The plaintiff herself lives with her de facto husband Mr Chlanda and 2 children on such a block which is 3 blocks to the south of the blocks owned by the third defendant.	That is Portion 1891 on the Administrative Map which is annexed to the affidavit of Pamela Mary Ditton sworn 25 September 1992.	For clarity I annex that map which shows other blocks in the vicinity (including the blocks owned by the third defendant and his wife) which I accept as being all not less than 20,000 square metres i.e. 2 hectares.	The plaintiff tells me, and it is not denied, that the block upon which she and her de facto husband and children live is "5 acres or 2 hectares".	The block is in fact owned by her de facto husband and she has no legal interest although (and this has not been argued) it is possible that she may have some equitable interest by reason of her relationship to the owner.	I will deal with the question of her locus standi later.
On 21 August 1989 the third defendant sought rezoning of Portion 1924 and part of Portion 1994 (described in the application as "Portion 1233 part" but, on my reading of the various maps and plans, the same land).	His proposal stated that he wished to rezone that land so as "to create a small enclave of quality housing".	Five lots were proposed each with an area less than present zoning permits.	The individual lots were proposed to be 5200 square metres,
5289 square metres, 5427 square metres, 6680 square metres and 7036 square metres.	The lots were intended to be used for rural residential purposes.	I take these details from the report made to the Planning Authority on 12 September 1989 by its "Action Officer" a Mr Alford under the authority of a
Mr Gargan described as the "Assistant Secretary (South)".


In the report these officers made a number of points which I summarise as follows:

	the smaller lots would be further away from the larger lots which would create servicing and other cost disadvantage"s "both for the future residents and the town as a whole".


	the third defendant's proposal involved an interference with existing lifestyles.


	the proposal would create "a dangerous precedent".	"It would mean that the Authority

would have difficulty in rejecting any subdivision involving smaller lots in the area. This would be in contravention of the Alice Springs Regional Land Use Structure Plan 1989, which aims to limit the population south of Heavitree Gap".

These officers advised the Authority "not to prepare and exhibit a Draft Planning Instrument to rezone (the area)".

Now it is important to bear in mind the obvious, that, however cogent and rational the views advanced by these officers were; however experienced and competent the officers might be (and I accept they were both experienced and competent); their report was no more than that - a report.
They were not the persons charged with the responsibility to decide whether to take the matter further.	The Authority was not bound even by reports of its own officers.	It had to exercise its independent discretion.	Otherwise the raison d'etre of the Authority would have been negated.		On this occasion the Authority accepted the arguments of the officers and rejected those of the third defendant.	The point, however, is that it was perfectly entitled to accept or reject the advice of its officer unless in some way the Authority infringed the requirements of natural justice or failed to follow proper procedural steps.
As appears from the affidavit of the plaintiff, affirmed 26 October 1992 (Attachment 1), the Authority did prepare a Draft Planning Instrument dated 10 October 1989 and gave notice of its exhibition and called for submissions (Attachment 2).	I assume that a public meeting was held and objections heard, although the correspondence which the plaintiff attaches to her affidavit does not make that clear. However the undisputed fact is that the Authority then advised the Minister to reject the Draft Planning Instruments and on 6 March 1990 the Minister rejected the Draft Planning Instrument.	See letter of Minister's Secretary to plaintiff and Mr Chlanda dated 22 March 1990.	(Attachment 15 to plaintiff's affidavit of 26 October 1992).	In making its recommendation to the Minister the Authority obviously considered the report of the Assistant Director (South) which I have already mentioned and which, it is fair to say, strongly advised against the application.

Despite the arguments of the plaintiff to the contrary the recommendation of the Authority and the basis on which it reached that recommendation on that occasion, cannot in my view bind the Authority in any subsequent recommendation, unless the earlier one can in some way be shown to govern any later one so as to make it a breach of natural justice for any later recommendation to deviate from it.	Otherwise, at most, it is one of a number of factors which the Authority could take into consideration in subsequent applications relating to the same area.

On 2 May 1991 the third defendant made a second application for rezoning, the rezoning to be in the same pattern as the first.	The contents of the application are not before me but it appears that the third defendant relied upon the earlier arguments and suggested that the general climate in respect of demand for rural allotments had altered in favour of smaller blocks and that the surrounding residents would be more receptive to his proposal.

On 14 May 1991 a Mr Somerville, a Director of Land Branch (South) of the Department of Lands, made a report to the Authority.	This report was adverse to the application, though it did not recommend that the Authority not prepare and exhibit a Draft Planning Instrument to rezone the area.	It merely recommended "that the Authority note the item for discussion".

Mr Somerville's comments were these:-


"	Planning Comment
Other than the assertion that current demand for smaller rural blocks now overcomes all previous objections, the applicant has not provided any further justification for a rezoning.
} 4



The availability of existing rural-residential land is not believed to have significantly altered since August 1989.	In fact, with the finalisation of legal aspects, the Ilparpa rural living area will put up to 102 fully serviced lots of 1 ha. and 2 ha. onto the market in the near future.

With little increase in demand in evidence over the last few years witnessed by the slow progress on "Emily Hills" (min. lot size 4000 square metres), there remains considerable doubt as to the justification on planning and economic grounds of providing more rural living areas.	Attached are the previous reports to the Authority.

Mr Denis Hornsby has requested an opportunity to address the Authority on this matter."

On 14 May 1991 the Authority met, considered the proposal and resolved to prepare and exhibit a Draft Planning
.
Instrument pursuant to the Planning Act.


For the reasons I have already given it must be plain that the views of Mr Somerville (whose expertise and competence I accept) were in no way binding on the Authority. Absent mala fides, of which there is no evidence, the Authority was entitled to come to its own decision whether or not to proceed with the next stage of the application.	At
this point no question of denial of natural justice to objectors arises because this was not the point at which it became necessary to call for objections.	That arose later. The plaintiff however submits that either at this point or at some later stage the Authority was bound to reject the application because of the "precedent" created by the earlier decision in 1989.	I disagree; but since this submission also entails some further arguments by the plaintiff as to the injustice to her and other objectors of having to canvass again matters previously decided I will deal with that position later.

Consistent with the Authority's resolution, a Draft Planning instrument was prepared and signed by the Chairman on
27 May 1991 and placed on exhibition.



The Draft Planning Instrument (AS252) reads as
follows:

"	THE NORTHERN TERRITORY OF AUSTRALIA
Planning Act

DRAFT PLANNING INSTRUMENT AS252

	This Instrument applies to Northern Territory Portion ·1924 and Part Northern Territory Portion 1994 Petrick Road, Alice Springs shown on Drawing No. ALS 791 as bounded by thick black lines and coloured red (herein called 'the land').
	For the purposes of the Zoning Table of the Alice Springs Town Plan, the land is zoned Specific Planning Instrument.


	The land may be subdivided into not more than five lots with a minimum area of each lot of not less than 5000 square metres.


	The land may be used without the consent of the Authority for detached dwellings only and with consent for a caretaker's residence, flora and fauna sanctuaries, home occupations and sports and recreation.	All other uses to be prohibited.


	Consent to use the land for the above purposes may be sought by way of a development application under the Planning Act and the Planning Authority or its delegate is the conse t authority for the purposes of any such application.


	Any consent may be subject to such conditions as are determined by the Authority or its delegate and stated in the Instrument of Determination.

PREPARED PURSUANT TO A RESOLUTION OF THE PLANNING AUTHORITY ON 14 MAY 1991.


(signed) JAMES MURRAY ROBERTSON
Chairman
Northern Territory Planning Authority
ACCEPTED/REJECTED	27/5/91



MINISTER	DATE".



As appears from the affidavit of James Murray Robertson (the Chairman) sworn 2 January 1992 the necessary steps were taken to advertise the exhibition of the Draft Planning Instrument and the Draft Planning Instrument remained on exhibition for a period "in excess of that required by the




Act".	He refers to an affidavit of Mr Somerville.	No such affidavit appears on the file but there is a report of Mr Somerville which is Annexure "D" to an affidavit of Pamela Mary Ditton, then solicitor for the plaintiff, purported to be sworn on 23 September 1991.	(The date is clearly a mistake and should be 23 September 1992).

The report of Mr Somerville recites that:

"Following the Authority's resolution of 14/5/91 the DPI was exhibited for a minimum of 28 days from 7/6/91 to 5/7/91."

As a result of the exhibition of the Draft Planning Instrument, a number of written submissions were received.

At the conclusion of the exhibition period
Mr Somerville prepared another report.	The report is undated and appears as Annexure "D" to the affidavit of Pamela Mary Ditton previously referred to.	Mr Robertson indicates that it would have been received by the Authority on or before 9 July 1991.	That was the date on which the Authority had invited all person who had made submissions to attend at a public hearing.

The report of Mr Somerville commented that


"The issues raised by supporters and objectors canvass similar areas as previously considered by the Authority.

Whilst the applicant envisaged that public, and more importantly the surrounding residents,
would be more receptive to his proposal the number of objections, including nearby residents, remains relatively high."

His recommendation was:

"The Authority note the submission to the exhibition of Draft Planning Instrument AS252 in the preparation, of a recommendation to the Minister."

As appears from the affidavits of the plaintiff and Mr Chlanda they both attended the meeting on 9 July 1991 and presented their objections to the proposal as they had previously done by way of submissions.	The plaintiff indeed makes that quite clear in her affidavit of 23 October 1992 when she sets out what she describes as a "partial transcript" of the meeting taken from tapes and with some of the discussion summarised.	That establishes at least this, that the plaintiff and Mr Chlanda and, for that matter, other persons at the meeting, were permitted to put their respective positions.		Insofar as the requirement of natural justice is that of audi alteram partem it would seem that that was achieved.	It would also appear, if this be relevant, that the meeting was fairly lively and marked by some heated exchanges between Mr Chlanda and Mr Robertson.	There is nothing remarkable in this.	Such meetings, not surprisingly, engender strong feelings and often descend into an arena similar to the more regrettable parliamentary debates rather than the (usually) restrained atmosphere of a courtroom.	It is for that reason that I have ruled out para 13 of the Originating Motion as	finally amended and the affidavit of Mr Flattum
affirmed 15 October 1992 which purports to set out Mr Flattum's view that Mr Robertson was antagonistic towards the objectors.	The third defendant, on the other hand, felt the meeting was well and fairly conducted.	That emphasises just why such matters should not be before the Court.	It is no part of this Court's function on an application such as this, which is, as Mr McDonald properly points out, confined to the record, to hold an inquiry into the manner in which a meeting was conducted unless the meeting itself can be shown to be a nullity in some way.	Nothing appears to show that objectors' views were not put or not subsequently considered.		Indeed the Report subsequently prepared sets out those views in summary form, although rejecting them.	It was, of course, not incumbent on the Authority to accept them.	Furthermore it must be remembered the Authority did not have the final say in the matter.		Its function was to report and comment to the Minister.

As appears in the affidavit of Mr Robertson sworn 2/1/92, subsequent to the public meeting, the Authority met in private to decide upon the form of its report.	Following that the Authority resolved to refer to the Minister

	the Draft Planning Instrument (AS252) as exhibited.
	the Authority's Report thereon recommending that the Minister accept the Draft Planning Instrument.





	the Explanatory Document exhibited with the Instrument.
	the submissions received.



The Report was signed by the Chairman on 30 July 1991, and was submitted to the Minister.

The Report to the Minister sets out that the principal issues raised in objection were:

	Loss of amenity either actual or perceived.



	Inconsistencies with the Structure Plan of 1989.


	The fear that acceptance of the plan would create a precedent.


The Report dealt with each of these objections and some others.	Again it is no part of the court's task in an application such as this to compare and contrast the arguments for and against the plan or to rule on the validity or otherwise of the arguments.		Such a procedure would be a rehearing and usurpation of a function delegated by statute to an advisory body; and one has only to state it in those terms to make it plain that this is no business of the court unless it can be shown that the requirements of natural justice were in some way transgressed.	I should add that by an affidavit
sworn 21 October 1992 Mr Robertson has sworn that he "considered the Alice Springs Town Plan and the existing and future amenity of the locality together with the other matters that I was bound to consider under s93 sub-paragraphs (a) to
	of the Planning Act".



The Minister accepted the recommendations of the Authority and signed a Planning Instrument and Notification of Planning on 16 October 1991.	This was gazetted on 30 October 1991 and reads as follows:-

"	Planning Act
NOTIFICATION OF PLANNING INSTRUMENT

I, MAXWELL HENRY ORTMANN, the Minister for Lands and Housing, in pursuance of section 61(2) of the Planning Act, notify the making of Alice Springs Town Plan 1981 (Amendment No. 202).

[NOTE:	The amendment, made following the exhibition of Draft Planning Instrument No. AS252, re zones Northern Territory Portion 1924 and part of Northern Territory Portion 1994, Petrick Road, Town of Alice Springs from RB (Rural Residential) to Sp.PI (Specific Planning Instrument Zone).]

Copies of the planning instrµment are available at the A.F.T. Building, 21 Gregory Terrace, Alice Springs, N.T.
Dated 16 October, 1991

M.H. ORTMANN Minister for Lands and Housing."



The effect of the amendment to the Alice Springs Town Plan was to allow the third defendant to subdivide the
land (i.e. NT Portion 1924 and Part of NT Portion 1994 Petrick Road) into 5 allotments each of not less than 5000 square metres upon each of which a dwelling could be erected.	I set out in full paragraphs 4, 5 and 6 of the Planning Instrument.

"4.	CHANGE OF ZONING
	The zoning map is amended to the extent of its inconsistency with the amending map in respect of the area of land shown coloured red and lettered 'Sp.P.I.' on the amending map being Northern Territory Portion 1924 and part of Northern Territory Portion 1994, Petrick Road, Town of Alice Springs.


	The amending map is incorporated with the zoning map for the purposes of the application of the Principal Plan to the area of land referred to in subclause (1).


	USE PERMITTED

A person shall not use or develop the area of land referred to in clause 4(1) except -

	for the purpose of detached dwellings; or


	with the consent of the consent authority, for the purpose of attached dwellings, caretaker's residence, flora and fauna sanctuaries, home occupations, medical cons lting rooms, public utility purposes, sports and recreation or veterinary clinics.


	LOT SIZE

A person shall not subdivide the area of land referred to in clause 4(1) -
	into more than five allotments; or


	into allotments which are less than 5000 square metres in area."





On 22 November 1991 the third defendant made application to the Authority for consent to subdivide the land described above into 5 lots of not less than 5000 square metres in accordance with a plan prepared by his engineers and consultants and lodged with the application.	The consent of the Authority was given by Instrument of Determination S2266 on 22 January 1992.	Various conditions were imposed, basically ensuring that the costs of the subdivision including provision of services such as water and power reticulation be borne by the third defendant.

The third defendant commenced work on the subdivision.	At all times it was the acknowledged purpose of the third defendant to sell the blocks so subdivided enabling him to discharge or at least reduce a mortgage on the whole of the property owned by him; which mortgage was accumulating and which he maintained (and this does not seem to be disputed) he was under heavy pressure to reduce.

Meanwhile, however, on 22 November 1991 the plaintiff took out an originating motion against the first and second defendants which attacked the procedures leading up to the grant of the Planning Instrument and the validity of the first defendant's action in accepting the Planning Instrument. It is to these proceedings that I now turn.
THE ORIGINATING MOTION


As mentioned, the Originating Motion was issued by the plaintiff on 22 November 1991.	At that time the plaintiff was represented by a solicitor.

The Originating Motion sought in paragraph 6 "orders in the nature of certiorari or in the alternative a declaration quashing or declaring void the report and the Planning Instrument and an order in the nature of mandamus commanding the first defendant and the second defendant to deal with the draft instrument in accordance with the Act and law".

The grounds upon which such orders were sought were set out in paragraphs 7 and 8 of the Originating Motion.	In view of the subsequent amendments of the Originating Motion it is relevant to note that at this stage the objection was confined to one issue which was that the Report "failed to contain any or any sufficient details of the submissions made to the second defendant by Mr P. Somerville, a town planner employed in the first defendant's department and therefore does not comply with the express and/or implied provisions of s59 of the Act".

The Summons accompanying the Originating Motion was also filed on 22 November 1991.	It sought orders dispensing with the requirements of Rules 5.03(1) and 8.02 and
authorizing the plaintiff to commence the proceedings.	On
26 November 1991 such orders were made by Mildren J by consent.	On 27 November 1991 various procedural orders were made by His Honour.

The affidavits filed in support of the Summons set out the fact that the plaintiff and her de facto husband had made written submissions in opposition to the Draft Planning Instrument and had attended at the public hearing and had spoken in opposition.	The affidavits also referred to the fact that others had objected, in particular the Mayor of Alice Springs who had objected on behalf of herself and referred to a number of other residents who had written to her stating their objections.	She named the residents in an annexure to her letter of objection.

Mr Chlanda, in one of his affidavits, set out the recommendations given by Mr Alford and Mr Gargan on the earlier application made by the third defendant on 21 August 1989.	This may have had some relevance insofar as
Mr Somerville referred to it in his comments to the Authority. But Mr Chlanda also purported to set out the text of a radio interview with the Minister in which the interviewer was obviously critical of the Minister's decision to grant the Planning Instrument and suggested to the first defendant that he had failed to take various matters into account or that the Report given to him had failed to mention various relevant matters.	The Minister defended his position.






I say at once that, whatever the later amendments to the Originating Motion were (and I will mention them later) this sort of material is inadmissible to the exercise which I
must undertake.		As I have emphasised to the plaintiff, and I think she understands, the procedure before me is not a rehearing procedure.		I do not and cannot comment on the wisdom or otherwise of the Minister's decision nor can I decide whether the Minister gave too much weight to certain factors or too little weight to certain others.	Still less can I examine various statements made by the Minister in interviews in which arguments for or against his decision were canvassed.	The Minister is given an absolute discretion by s60 of the Act to accept alter or reject the Draft Planning Instrument.		I do not propose to embark on a dissertation on the doctrine of separation of powers which, albeit not in as strict a sense as in some other countries, prevails in Australia.	It is sufficient to say only that, speaking broadly, the judicial arm does not interfere with decisions of the political or administrative arms unless given statutory authority to do so, which is not the case here, or unless there is some procedural irregularity which the court may be asked to put right.	It is only the latter inquiry with which I am concerned.	Procedural irregularity can encompass denial of natural justice but does not encompass a reconsideration of all the factors which migfit or might not influence a Minister's discretion.		No doubt one could envisage an extreme case in which, say, a Minister admitted that he had just
tossed a coin; but that would be on the basis that no discretion had been exercised at all.		Absent such possibilities which, one would hope, would be rather remote, the courts leave political decisions to the politicians and administrative decisions to the administrators unless a statute specifically says otherwise.		Unwise decisions in these fields ultimately carry their own sanctions in the form of electoral disapproval, and it is not for the courts to set themselves in place of the voters.	I think the cases I will subsequently refer to will make that generally clear.

I reject therefore the material in Mr Chlanda's affidavit and a subsequent affidavit relating to interviews with the Minister.	Such material can suggest no more than that the Minister should have taken a course different from the one he did take, or that he did not adequately respond to questions put to him from the opposite view.	The Court is not entitled to enter into this arena.

On 5 December 1991 the Originating Motion was amended to join the third defendant as a party.


THE PROCEEDINGS FOR INJUNCTION
Unfortunately for all parties it seems that, although some hope was held out that the matter could be dealt with by the court early in 1992, that hope proved unfounded due to the other business of the court in Alice Springs.	I should add however that some of the procedural orders made on
27 November 1991 were certainly not attended to within the times provided and indeed it was only when arrangements were made for the hearing in October 1992 that a flurry of affidavits ensued for which leave had to be sought and which really should have been on the file many months before. Matters, however, became urgent when the plaintiff observed that the third defendant was proceeding with his subdivision preparations.	Various earthworks were observed taking place on the land and the plaintiff not unnaturally became concerned that she might be met with a fait accompli.	On 23 September 1992 she sought an interlocutory injunction restraining the
defendant from applying to the Registrar-General for approval

of the plan of subdivision or registration of any transfer or dealing in respect of the land until after the hearing and determination of the proceedings.	She obtained ex parte an interim order to that effect.	The Summons was, however, dismissed on 25 September 1992 by Angel J.	His Honour took the view, rightly if I may respectfully say so, that he was not prepared to grant an interlocutory injunction without an effective undertaking.	The plaintiff was impecunious and any undertaking she could give was quite ineffective.	His Honour commented there appeared to be other objectors capable of giving such an undertaking who were not apparently prepared to do so.

Two other matters of significance were discussed before his Honour.	The first was the question of the plaintiff's locus standi.	His Honour was prepared to find
that the plaintiff had at least made out an arguable case on that issue for the purpose of the interlocutory proceedings before him.

The second related to the grounds of the Originating Motion.	Ms Ditton, for the plaintiff, addressing his Honour, obviously ranged over a number of matters which were not properly included in the Originating Motion.	For instance she mentioned that the Report contained an alleged error of fact that the only person likely to be affected by the plan was the third defendant himself.	She pointed out that land owned by Mr and Mrs Tobin was contiguous to the land on the plan.	Ms Ditton also suggested that certain submissions of objectors seemed not to have been referred to.	She also made the broad submission that various matters which the Authority was bound to take into account under the Act did not seem referred to in the Report.

Mr McDonald, for the first and second defendants correctly pointed out that none of these objections appeared in the Originating Motion which was confined in paragraph 7 to the single objection that the Report had failed to contain any or any sufficient details of the submissions made by
Mr Somerville.


The application for an interlocutory injunction was renewed before me on 7 October 1992.	Not surprisingly, in view of the matters mentioned by Ms Ditton before Angel J,




there was also an application to amend the Notice of Motion. By this time the plaintiff was appearing in person.	She sought to expand the document in various ways which I will not set out because the document was then again amended by her to contain these and other matters.	I will set out the relevant amendments in full later.

On that day it appeared that, although the hearing of the Originating Motion had been fixed for 30 November, in fact it could be heard by myself commencing 27 October.	That being the case I was prepared to grant a limited form of injunction restraining the third defendant, until the hearing and determination of these proceedings, from applying to the Registrar-General for grant of new titles in respect of the land or from entering into any contract for the sale or other disposition of the land or any part thereof save for contracts conditional upon the resolution of these proceedings in his favour.	Such an injunction would not restrain the third defendant from proceeding with any earthmoving operations although he would be doing so at his own risk if such operations were directed to subdividing and selling the land. I was also prepared to take and did take from the plaintiff the usual undertaking although her resources were small.		I was of opinion that there was a serious question to be tried. I was also of opinion that it was for the benefit of both parties that the hearing and determination of the case proceed as soon as possible.	I should add that the third defendant had filed an affidavit setting out that he had incurred
approximately $25,000 liability for various earthworks, electrical reticulation and other service works to be effected to comply with the Instrument of Determination.	The affidavit further set out that he faced a mortgagee's sale of all the land if he could not meet the mortgage arrears and he could only meet them by subdivision and sale.	I was satisfied that he was facing a financial situation of hardship to himself and his wife and an expedited hearing and determination of the proceedings was as important to him as it was to the plaintiff.

THE AMENDMENTS TO THE NOTICE OF MOTION


On several occasions between 7 October and the commencement of the hearing I was asked to make various amendments to the Notice of Motion and permit various affidavits of both sides to be filed out of time.	By this time the third defendant was also appearing for himself.
Though I express my disapproval of this very untidy way of proceeding, it seemed necessary that the full position of both sides be placed before me and, subject to the matters which I have ruled inadmissible, some of which I have already adverted to, I consider that all parties have now had the opportunity of arguing all relevant matters.

I finally granted leave to the plaintiff to amend again her Notice of Motion. The Notice of Motion as finally amended and the document on which I now proceed contained,
inter alia, in paragraphs 1-9, a recital that the plainti££
had made a written submission to the second defendant at the hearing on 9 July 1991; that the second defendant had
thereafter provided a Report to the first defendant; that the first defendant had accepted the Report and made a Planning Instrument; that the second defendant had on 22 January 1992 issued an Instrument of Determination giving the third defendant consent to subdivide NT Portion 1924 and Part NT Portion 1994; and that the plaintiff sought "orders in the nature of certiorari, or in the alternative a declaration, quashing or declaring void the Report, the Planning Instrument and the Instrument of Determination.

I set out in full paragraphs 8-12 of the finally amended Notice of Motion:

"8	I submit that the Minister should not have accepted the report or alternatively the report was not a proper report in the meaning of
Section 59, or properly before the Minister,
.
because it did not comply with the provisions
of Section 59, or failed to apply principles of natural justice which it is submitted the authority was bound to apply.

	The report fails to provide any or sufficient details of the submissions made to the Second Defendant by Mr Peter Somerville, a

town planner employed in the first defendant's d·epartment.

	The report is in error about the number of objections to the third defendant's re-zoning application, and about how many persons are represented by these objections.


	The report is in error by omitting reference to an objection from the Town Council of Alice Springs and the content of that submission.


	The report is claiming falsely that the land subject to the third defendant's re-zoning application is surrounded by his own land and an experimental solar pond.	The report conceals the fact that the entire southern boundary of the land in question is shared with land owned by objectors to the application.


	The report asserts compatibility of the development proposed by the third defendant with the character of the area while failing to fairly, comprehensively and accurately represent substantial opinion and facts to the contrary.

l '




	The report asserts the proposed development is consistent with the Alice Springs Structure Plan while failing to fairly, comprehensively and accurately represent substantial opinion and facts to the contrary.


	The report asserts that a precedent is not being created while failing to fairly, comprehensively and accurately represent substantial opinion and facts to the contrary.


	The report draws erroneous conclusions, based on incorrect information, about the vital aspect of precedent.


	The report is in error by failing to adequately and truthfully represent verbal submissions made at a meeting between the second defendant and objectors.


	The report is in error by failing to adequately represent my objections, in particular with respect to the Structure Plan.


9		In making the planning instrument the first defendant fell into error by accepting the report from the second defendant although the second defendant was either unwilling or unable
to comply with sections of the Act, in particular with Section 44.

	The second defendant did not accept the broadly termed privilege of rejecting the application from the third defendant given to the second defendant under that section and under Section 39(5).


	In preparing the draft planning instrument the second defendant failed to have regard to the matters prescribed in Section 44.


10		The second defendant failed to take into account under Section 93 of the Act certain matters, in consenting to the application by the third defendant which became the instrument of determination, in particular:

Section 93(a) the provisions of any planning instrument which applies to the land the subject of the application;

Section 93(w) the existing and future amenity of the locality; and

Section 93(x) the circumstances of the case and the public interest.
) '






	The second defendant fell into error, inter alia, in consenting to the subdivision application when it knew that the particular circumstances of the case were that this litigation is seeking to quash the planning instrument re-zoning of the land in question.


	The said instrument of determination does not appear on its face to comply with Section 86 in that the land the subject of the subdivision application is jointly owned.


Paragraph 13, alleging bias against Mr Robertson, I struck out on the basis that there was no proof of bias in the legal sense against him.




THE LOCUS STANDI OF THE PLAINTIFF


In my view the plaintiff has sufficient locus standi to bring these proceedings.	She occupies and has occupied since 1986 a block of land close to the land the subject of the Planning Instrument and affected by the Planning Instrument insofar as it purports to alter one part of the Alice Springs Town Plan 1981 which previously provided that no part of land comprised in the plan (which includes the land occupied by the plaintiff and the land owned by the third




defendant and his wife) could be subdivided into blocks of less than 2 hectares.	Her occupancy arises from her de facto relationship with Mr Chlanda.	They are the parents of two young children who reside with them on the block.	There is no suggestion that the arrangement is not a permanent arrangement and no suggestion that she and the family will move.	S49 of the Planning Act provides that:

"Any person may in the period during which it is exhibited under this Division, make a written submission to the Authority in relation to a draft planning instrument."


It seems plain that the words "any person" are of very wide import.	No restriction as to ownership, occupancy or interest is stated.	Without discussing whether some limit might apply (e.g., a person residing in another State who had never visited the Northern Territory or had any property here at all) it is sufficient that the plaintiff clearly comes within the class of persons who can make submissions.	Having so qualified, it seems reasonable to assume that she would have the right to pursue in the Courts the fate of any submission made by her to the Authority if some procedural irregularity or failure to observe proper principles of natural justice denied her the opportunity to put her case or have it properly considered.	The acceptance in the Act of her right to make a submission to the Authority would seem to carry with it the right to have that submission properly heard and to complain to the court if it were not.	Her right to submit would be of no value if the Authority were at liberty
to reject it with impunity.


However, as Mr McDonald points out, the plaintiff did not ''make a written submission to the Authority".

In her affidavit of 26 November 1991 she claims she did, but it is plain, as appears from her affidavit of
20 October 1992, that what she and Mr Chlanda did was write to the Mayor, and the Mayor included their letter and a number of others in the Mayor's submission.	In the strict sense therefore the plaintiff cannot be said to have "made a written submission".	However I do not think that distinction matters for the purpose of determining locus standi.	I accept that the plaintiff regarded herself as having made a submission and that, had it been brought to her attention that she had technically not done so, she would certainly have remedied the defect.	To the credit of the Authority, she and Mr Chlanda appear to have been accepted as objectors at all times, and at the public meeting the Authority did not attempt to confine speakers to those who had made written submissions direct to it.	When the Authority analyses the nature of the objections in its Report it seems clear also that, while it correctly differentiated between "submissions" in the strict sense, and objections from people who did not make such submissions, that differentiation was not carried further to the stage of ignoring the other objections.	The Report makes no such distinction and deals generally with the objections, whether contained in written submissions or, as in the case of the
Mayor's letter, by annexure, or by statements at the public meeting.	While I could not therefore regard the plaintiff as having ''made a written submission to the Authority" within the meaning of s49, I can regard her, for the purpose of determining whether she has locus standi in this Court, as being within the class of persons contemplated by s49 and be considered for this purpose as if her letter to the Mayor was a submission to the Authority - which is what she always intended it to be.

In my view therefore this is a stronger case than BHP v Bell Resources (1984) 8 ACLR 609.	In that case the section (s574(1) of the Companies (Vic) Code) was more restrictive.	It gave a right to seek an injunction to "any person whose interests have been, are or would be affected"
by conduct which "constituted, constitutes or would constitute an offence against this Code".		Hampel J considered that the Companies Code, being legislation which is clearly concerned in the broadest sense with the protection of the public in respect of commercial activities of corporations, should be given a broad interpretation.	At 613 his Honour said:

"In my view the interests referred to in this section are interests of any person (which includes a corporation) which go beyond the mere interest of a member of the public.	It is not necessary that personal rights of a proprietary nature or rights analogous thereto are or may be affected nor need it be shown that any special injury arising from a breach of the Act (sc. Code) has occurred."

In Phelps v Western Mining Corporation (1978) 20 ALR
183 the Full Court of the Federal Court dealt with s80(1)(c) of the Trade Practices Act which provided that the Court may on the application of "any other person" grant an injunction restraining a person from engaging in conduct which contravened a provision of that Part of the Act.	Bowen CJ said at pp 187-88:

"The remedy afforded by s80(1) (c) is a remedy primarily in protection of the class of persons affected by the conduct called in question.	In this sense it is in protection of the public against misleading and deceptive practices.	Incidentally or collaterally with that protection an applicant under s80(1)(c) may obtain an advantage to his own trade or business.	His standing, however, is derived from the fact that the essential nature of his suit is one for the protection of the public interest.	In my view it is irrelevant whether an interest of his own is affected or not (see Parish v World Series Cricket (1977) 16 ALR 181 at 186-7, 194; 2 TPC 303
at 308-9, 316).	The standing which the legislature afforded under s80(1)(c) is expressed in the clearest and simplest terms.		In my opinion there is no warrant for qualifying the language which the legislature has used.	Certainly the qualifications for which the applicant contends cannot survive the decision of the High Court in Hornsby Building Information Centre Pty Ltd v Sydney Building Information Centre Pty Ltd, for there it was held that a competitor of a defendant has standing under s80(1)(c) not by reason of his competitive interest, but rather because he is one of an unqualified class of persons who can proceed	nder the section.
I do not find anything in the structure of Pts V or VI or the terminology of the other provisions of those Parts that throw doubt on this conclusion.
Nor do I find any assistance in the use of terms in other legislation, roughly comparable to those used in s80(l)(c).
It was said that to give standing to any person, including the officious bystander, would require the Court to develop principles as to when' in its discretion it would refuse an injunction at the suit of a person who had standing, but whose suit was, for example, officious or vexatious, and thus was one in which the Court should refuse the injunction sought.	This it was said was to leave too much to
the discretion of the court, as a plaintiff would be uncertain whether his interest was sufficient to surmount any discretionary bar.
I prefer to make no comment on whether the court's discretion under s80 includes a discretion such as that envisaged, and if it does what its scope might be.	It should be remembered though that the court has inherent jurisdiction to stay proceedings which are oppressive, vexatious, or an abuse to the process to the court, a jurisdiction which no doubt would be exercised according to long established principles.	Certainly in granting the prerogative writs, at least of certiorari and prohibition, the courts have widened the locus standi which an applicant need show but refused the relief on discretionary grounds if the applicant does not have a sufficiently close or real interest in maintaining
the suit (eg R v Graziers Association of NSW: ex parte Australian workers Union (1956) 96 CLR 317; Greater Wollongong City Council v Dunn & Ors [1973]
1 NSWLR 36).	Often though in such cases there is no question of the protection of the public interest. That is not to say that because the injunction protects the public interest no such discretion exists.	As Menzies J said in Cooney v Ku-ring-gai Municipal Council (1963) 114 CLR 582 at 605, 'The wide discretion of the Court is  an  adequate safeguard against abuse of a salutary procedure'. Where however in  an application  under s80 a breach of Parts IV or Vis	shown, it will often be in the public interest that an injunction under s80 be granted, whatever the interest of the applicant in
bringing the suit.
Whatever the position might be, I do not consider that the argument assists the respondent on the present question.	Even if the proposition is correct, and the possibility of an applicant having to face an uncertain discretionary bar to relief if his interest is not sufficiently strong is a real possibility, I cannot infer that that is a result which the legislature must be presumed not to have intended.	Yet it is only if that step is taken that there can be any ground for qualifying the words which the legislature has used.

Accordingly I am of the view that there is no room for implying any qualification on the words 'any other person' used in s80(1)(c).	The applicant inevitably satisfies that description, and has standing to seek an injunction under that section. In my opinion, the question should be answered, yes. I would order the respondents to pay the applicant's costs of the hearing before the Full Court."


Deane Jin	the same case at 189 commenced with the words "As a matter of ordinary language, the phrase 'any other person' connotes any other person whatsoever".	At 190 his Honour says:

"The overall question of what, if any, restrictions should exist upon the ability of the ordinary citizen to approach the courts for the enforcement of the law in matters involving the public interest is currently, and properly, the subject of expert examination and public debate: see, eg, The Australian Law Reform Commission's Working Paper
No 7, "Access to Courts - 1", 9 November 1977.	It is patently desirable that the legislature does not assume that traditional rules of the common law relating to locus to institute civil proceedings are universally appropriate to circumstances where laws are increasingly concerned with the attainment and maintenance of what are seen as desirable national economic and commercial objectives and standards and with the protection not only of the life and liberty of the citizen but of the environment in which he lives and of the quality of the life which he may lead.	There is little merit in approaching the construction of a statute on the basis that it is to be presumed that the Parliament has in fact ill advisedly made such an assumption.	There is no merit in the erection of a curial ambush off shibboleths in which even a legislative intent evinced by words as clear as those used in s80(1)(c) of the Act would lie entrapped."

I draw attention particularly to the references of his Honour to "the environment in which he lives and to the quality of the life which he may lead".

It is one of the complaints of the plaintiff (and indeed I would think her main complaint) that her chosen quality of life has been interfered with by the environmental changes which the third defendant seeks.

I appreciate that it may be submitted that the cases
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to which I have referred give direct statutory authority to certain classes of persons to seek injunctive relief from the courts whereas that is not so stated in the Planning Act.	The only right given to "any person" by s49 is to "make a written submission to the Authority".	To my mind however this seems a distinction without a difference because, as I have previously commented, the right granted to make a submission to the Authority must necessarily carry with it a right to have that submission properly dealt with by the Authority and a right to complain to the court if it is not.	Otherwise the right itself is nugatory.

I am satisfied therefore that the plaintiff has the requisite locus standi to bring this Originating Motion.

I add that, although it has not been raised and it is not necessary to decide it in view of the firm decision I have come to on other grounds, it would appear that the plaintiff may well have a potential interest in the land she occupies because of the provisions of s13 and s18 of the
De Facto Relationships Act.	By s13 a"de facto partner may apply to a court for the adjustment of interests with respect to property of the de facto partners or either of them.	By s18 the court may take into account inter alia "contributions (including any made in the capacity of homemaker or parent) made by either of the partners to the welfare of the other partner, or to the welfare of the family constituted by the partners and ...


(1)	a child of the partners".


Without taking it any further than the fact that the plaintiff is the partner of Mr Chlanda and they are the  parents of the two children with them and that the plaintiff lives at the home and, with Mr Chlanda, cares for the  children,  and has done so for more than 2 years (see s16) there would seem to be at least a prima facie case that the plaintiff, if she made application under the De Facto Relationships Act, would be adjudged  to have an interest in the property for the purposes of a settlement under the Act.



THE OPERATION OF THE PLANNING ACT

S7 of the Act establishes a body known as the "Northern Territory Planning Authority".

By s32 the functions of the Authority are, so far as relevant to this case:

"(a) to submit to the Minister such proposals or policies

( i )		for the use or development of land; or
(ii)	with regard to planning,
as it considers necessary or appropriate.
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	to consider and furnish reports to, and advise or make recommendations to, the Minister upon any proposal or policy of the type referred to in paragraph (a) whether prepared by it or not."



Nothing in s32 suggests that the Planning Authority is the body which makes the final determination on the use or development of land.

S39 sets out various originating procedures whereby the Authority may, or in one case must, prepare and exhibit a Draft Planning Instr ment in relation to any land.	By s39(1) the originating process is activated by Ministerial direction and in such a case it would appear that the Authority has no discretion to refuse to exhibit a Draft Planning Instrument.
By s39(2) and (3) the originating process is activated by a request from a local authority (subsection (2)) or by "any person, (a local authority expected)" (subsection (3)).

If the originating process is activated by a local authority or "any person" the Authority must "give due consideration to the request".	(Subs ction (4)).	Having done that, the Authority "may" resolve to prepare and exhibit a Draft Planning Instrument.	(Subsection (5)).	The use of the word "may" carries here the implication that it may not.	If the Authority resolves to prepare and exhibit a Draft Planning Instrument, s44 directs it as follows:



"44.	MATTERS TO BE TAKEN INTO ACCOUNT

The Authority shall, in preparing a draft planning instrument, have regard to the physical, environmental, economic, cultural, social and human resources available in -

	the locality to which the draft planning instrument is proposed to relate; and
	the Territory.


and shall, so far as practicable, ensure that the use or development of land to be authorised by or under that instrument is the best method of using those resources."


By ss45-48 the Authority shall exhibit the Draft Planning Instrument and explanatory document in places it thinks fit but, where it relates to land in a local area, it must exhibit it at the office of the local authority for that area.	It must also publish in various specified ways and for various specified times a notice advising that the instrument has been displayed.

The evidence makes it plain that these things were done in this case and the plaintiff makes no submissions to the contrary.

Following the exhibition of a Draft Planning Instrument "any person" may make a written submission to the Authority within the period during which it is submitted, s49•

. By s50 the Authority "may" invite a person who has made a submission under s50 to appear before the Authority if, in its opinion, hearing that person will assist the Authority
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in various specified ways.	S50(1).	It "shall", (not "may") invite the owner of the land to which the Draft Planning Instrument relates, to appear before it if the owner has made a submission which objected to the proposals in Draft Planning Instrument and asked to appear in support of his submission. (S50(2)).

As appears from the memorandum of the Director Lands Branch (South) of 10/5/91 to the Authority, the third defendant requested the opportunity to address the Authority.

As appears from the material before me, and indeed it is common ground, the third defendant and the plaintiff were present at the public hearing as were various other objectors.

S59 then provides:

"59.	SUBMISSION TO MINISTER
As soon as practicable after the expiration of the period of exhibition under Division 3 of a draft planning instrument, the Authority shall submit to the Minister -
	the draft planning instrument and the explanatory document required under section 45 to be exhibited with it; and
	a report on -
	the draft planning instrument; and
	the submissions, if any, made to it under section 49."

As appears from paragraph 3 of the affidavit of the first defendant sworn 23 October 1992 the Authority complied with this section.	The plaintiff complains that not all the submissions to the Authority were forwarded to the Minister as the Authority was required to do pursuant to s59(b)(ii).	This I think is a misconception of the subsection.	The gravamen of the plaintiff's complaint is that there were more "submissions" made than the Authority stated.	She puts it that when the Mayor of Alice Springs wrote to the Authority on
3 July 1991 raising objections to the Draft Planning Instrument she included a copy of a letter from a resident of the area also objecting to the Instrument.	She included this
letter as an example of the objections raised and stated that she had  had  "38 similar letters which I now submit as part of my official objection to this Draft Planning Instrument. I
would be pleased to furnish you with copies of these letters should that be necessary ..•".	(Emphasis added).

In effect the plaintiff wishes to treat this letter as 38 separate submissions as well as the Mayor's own submission.	That, however, is not the tenor of the letter as can be seen by the passage emphasised.	The letter itself could certainly be treated as one submission since it could be regarded as "a written submission to the Authority in relation to a draft planning instrument" within the meaning of s49.
The other persons named in the Mayor's letter did not put in written submissions.	That includes the plaintiff although for reasons I have given she has sufficient locus standi.	The
reference in s59 is to "the submissions, if any, made to (the Authority) under s49".	I do not therefore regard the Authority as having failed to consider the 38 named persons as having made submission under s49.		In any event the obligation of the Authority is to "report" on the submissions and this does not necessarily entail responding individually to every submission.	Obviously in many cases many submissions would traverse the same ground and indeed this would almost certainly have been the case here if in fact those 38 people had made individual submissions.	The Report of the Authority deals with the general thrust of the objections raised and I am not persuaded that the other 38 persons would have raised anything different.	The Mayor's letter and attachment seems clearly to summarise the objections.	I therefore reject any submission of the plaintiff based on a wrongful referral to the Minister of the number of submissions; or, to make it plainer I reject any submission by the plaintiff that s59 was not complied with.

The Report of the Authority under s59 appears as Annexure "B" to the affidavit of Pamela Mary Ditton sworn
23 September 1991.	The Report summarises the principal arguments against the plan in this way:

"The principal issues raised in objection were loss of amenity either actual or perceived, inconsistencies with the Structure Plan of 1989, a document published under S66A of the Planning Act, and the creation of a precedent such as would lead to wholesale proposals of a similar nature being approved."

It is fair to say that the matters mentioned in the paragraph quoted above are basically the objections of the plaintiff although, naturally, she has put them to me in greater detail.

The Report deals briefly with each of these arguments and briefly replies to them and finally advises the Minister to accept the Draft Planning Instrument.

Again I emphasise that it is not this Court's function to rehear the submissions for and against the Plan or comment on the strength or weakness of those arguments or decide whether on the material before it this court would have come to a different decision.

In this respect it is important to remember the principles stated by James L.J. giving the judgement of the Court of Appeal in Elliott v London Borough of Southwark (1976) 2 All ER 781 as to how far the courts can interfere with decisions left by statute to a local authority.	At 786
his Lordship says:


"It is desirable to say something as to the function of the courts in a case such as this.	It is not for the court to determine issues which by statute fall to be decided by a body such as a local housing authority.	Thus, for example, it is no part of the court's function to arrive at a view, or a decision, even if it had the material necessary to do so, on such questions as whether or not a particular house or the houses in a particular area should be rehabilitated, or should be demolished in order that new housing may be built.	Its function is not to
substitute its own view or opinion or decision on matters which Parliament has left to the judgment of the local housing authority, without provision for appeal.	Its function is, where such issues are raised, in proceedings of this nature, to decide whether the local authorities in reaching their decision have acted in accordance with the statutory provisions by which Parliament has defined the authorities' power, duties and procedure."


In this case the recital of facts which I have already set out makes it clear that the Authority complied with the statutory requirements.	Furthermore the Authority was not charged with the duty of making the ultimate decision. That devolved on the Minister pursuant to s60.

S60(1) states:

"(l)	After considering the draft planning instrument, report and recommendation, if any, referred to him under s59, the Minister may -
	accept
	subject to this section, alter and accept as so altered, or
	reject,

the draft planning instrument."


Since the Minister accepted the Draft Planning Instrument (see paragraph 4 of the Minister's affidavit sworn
23 October 1992) the remaining subsections of s60 are not relevant.

Now any reading of s60(1) makes it plain that the Minister's discretion is very wide.	All he is required to do

is consider the Draft Planning Instrument, the Report and the Recommendation.	He is clearly not bound by whatever recommendation the Authority makes.	The Act says so.	He may accept, vary or reject the Instrument whatever the Recommendation says.	The Minister has sworn that he did consider the Report (which contained the Recommendation, though the word used is "advise") and the Draft Planning Instrument.	That being so, the power of a court to examine the exercise of the Ministerial discretion is severely limited particularly when the Minister is not directed to have regard to any specific factors.	In swan Hill Corporation v Bradbury (1937) 56 CLR 746 at 757-8 Dixon J (as he then was) said:

"In the course of the modern attempt by provisions of a legislative nature to reconcile the exercise and enjoyment of proprietary and other private rights with the conflicting considerations which are found to attend the pursuit of the common good, it has often been thought necessary to arm some public authority with a discretionary power to allow or disallow the action of the individual, notwithstanding that it has been found impossible to lay down for the guidance of the individual, or of the public authority itself, any definite rule for the exercise of the discretion.		The reason for leaving the ambit of the discretion undefined may be that legislative foresight cannot trust itself to formulate in advance standards that will prove apt and sufficient in all the infinite variety of facts which may present themselves.	On the other hand it may be because no general principles or policy for governing the particular matter it is desired to control are discoverable, or, if discovered, command general agreement.	Whatever may be the cause, the not infrequent result has been a general embargo or fetter upon the exercise of the individual's private or proprietary rights unless he obtains the sanction of the public authority.	When a provision of this kind is made, it is incumbent upon the public authority in whom the discretion is vested not only to enter upon the consideration of applications for its exercise but to decide them bona fide and not with a view of achieving ends or projects outside




the purpose for which the discretion is conferred. The duty may be enforced by mandamus.	But courts of law have no source whence they may ascertain what is the purpose of the discretion except the terms and subject matter of the statutory instrument.	They must, therefore, concede to the authority a discretion unlimited by anything but the scope and object of the instrument conferring it.			This means that only a negative definition of the grounds governing the discretion may be given.		It may be possible to say that this or that consideration is extraneous to the power, but it may always be impracticable in such cases to make more than the most general positive statement of the permissible limits within which the discretion is exercisable and is beyond legal control."

So also in Water Conservation and Irrigation Commission (NSW)v Browning (1947) 74 CLR 492 at 505 his Honour referred to his previous remarks in this way:


"I have before remarked on the impossibility, when an administrative decision is undefined, of a court's doing more than saying that this or that consideration is extraneous to the power.	(Swan Hill Corporation v Bradbury).	But there must be some warrant in the provisions, the nature or the subject matter of the statute before so much can be said of a particular consideration that has been acted on."

To echo what his Honour then goes on to say I must ask, what warrant is there in point of law for saying that the considerations governing the Minister's acceptance of the Draft Planning Instrument can be material to no purpose falling within the scope and object of his discretion?	I cannot find such, particularly when the Minister has, as here, accepted the recommendation of a body set up to advise him and consider certain specified matters under the Act.
In Minister for Aboriginal Affairs v Peko Wallsend
(1986) 162 CLR 24 at 41 Mason J (as he then was) says this:


"It follows that, in the absence of any statutory indication of the weight to be given to various considerations, it is generally for the decision maker and not the court to determine the appropriate weight to be given to the matters which are required to be taken into account in exercising the statutory power .•. I say 'generally' because both principle and authority indicate that in some circumstances a court may set aside an administrative decision which has failed to give weight to a relevant factor of great importance or has given excessive weight to a factor of no great importance.	The preferred ground on which this is done, however, is not the failure to take into account relevant considerations or the taking into account of irrelevant considerations but that the decision is 'manifestly unreasonable'.
This ground of review was considered by Lord  Greene MR in Wednesbury Corporation, in	which his Lordship said that it would only be made out if it were shown that the decision was so unreasonable that no
reasonable person could have come to it."


I do not believe that could be said of the Minister's decision, particularly when arguable reasons were given to him by the Authority in its Report.	I think the plaintiff	realise this, and she has framed much of her attack upon the	procedures and decision of the Authority rather than the Minister.	I am not sure that she puts it precisely in the way I now put it, but I apprehend that her argument is that, if the Authority's proceedings or recommendations were marked by a denial of natural justice or a neglect or refusal to consider matters which it was bound to consider, then the decision of the Minister might be seen as proceeding upon a flawed basis and might then be considered as failing to take into account matters which the Act says should
be taken into account, or even, in all the circumstances, that the decision is unreasonable.	I think this is in part expressed by the plaintiff in paragraph 9 of her amended Notice of Motion.

"In making the planning instrument the first defendant fell into error by accepting the report from the second defendant although the second defendant was either unwilling or unable to comply with sections of the Act, in particular with s44."



THE PLAINTIFF'S SUBMISSIONS


I turn therefore to the grounds of the plaintiff's submissions as enumerated in paragraphs 8-12 of the amended Notice of Motion.

Paragraph 8 commences with the submission that "the Minister should not have accepted the Report or alternatively the Report was not a proper Report in the meaning of s59 or properly before the Minister, because it did not comply with the provisions of s59 or failed to apply principles of natural justice which it is submitted the authority was bound to apply".	Then follow certain specific allegations.

So far as the submission is that the Minister should not have accepted the Report I do not agree with
Mr McDonald that he was bound to accept any Report.	I agree however that generally the Minister must accept a Report under s59 because the Authority is bound to provide one by the terms
of that section and generally the Minister would be liable in review by way of mandamus if he refused to accept it.	It is his duty under s60 to "consider" the Report.	However I can envisage circumstances in which the Minister would be justified in refusing the Report if the Report on the face of it clearly showed a failure to comply with provisions of the Act.	To take one of several possible examples, if the Report indicated that the Draft Planning Instrument, in clear contradiction of s45, had never been exhibited, I consider that the Minister would be within his rights to refuse to accept it on the basis that it was not a Report at all.		But absent some such obvious irregularity I agree that the Minister was bound to accept it and I agree that in this case there was no irregularity on the face of the Report which would have justified the Minister in refusing to accept it.

The second part of this general opening to paragraph

8 is that the Report was not a proper Report in the meaning of s59 because it did not comply with the provisions of s59.

The difficulty with this submission is that there are no particulars of the Report required in s59 other than that the Report should be "on", (i) the Draft Planning Instrument; and (ii) the submissions, if any, made to (the Authority) under s49.
The word "on" in the subsection seems to be used in the sense of "appertaining  to" or "concerning".	It cannot be said that the Report does not concern itself with the Draft Planning Instrument or the submissions.	The Report does just that.	I cite only the first paragraph of the Report but there are other passages which clearly refer to the Draft Planning Instrument.	The first paragraph reads:

"On 14 May 1991 the Planning Authority resolved to prepare and exhibit a draft planning instrument to rezone NT Portion 1924 and Part NT Portion 1994 Petrick Road, Town of Alice Springs from RB (Rural Residential) to Sp Pl (Specific Planning Instrument).	The purpose of the rezoning is to facilitate subdivision into lots ranging in size from 5000 square metres to 7000 square metres."



As to the submissions, the Report discusses them generally and deals with what were considered the main heads of objection.	I cite again the fifth paragraph:

"The principal issues raised in objection were loss of amenity either actual or perceived, inconsistencies with the Structure Plan of 1989, a document published under s66A of the Planning Act, and the creation of a precedent such as would lead to wholesale proposals of a similar nature being approved."

The Report goes on to deal with the objections.	In the third paragraph the Report had noted that "fourteen submissions representing forty-three persons were received opposing the rezoning and subsequent subdivision and nine submissions were received in support of the proposal".	Copies of the submissions were attached to the Report.




I cannot therefore find that the Report did not comply with the provisions of s59.

The plaintiff's real complaint here is that certain matters which she would claim to be relevant should have been included in the Report but were not.

This is really a matter of judgment and it is not normally the function of the court to interfere with the judgment of the decision maker.	See the remarks of Deane Jin Sean Investments Pty Ltd v Mackellar (1981) 38 ALR 363 at 375:


"In a case such as the present, where relevant considerations are not specified, it is largely for the decision-maker, in the light of matters placed before him by the parties, to determine which matters he regards as relevant and the comparative importance to be accorded to matters which he so regards.	The ground of failure to take into account a relevant consideration will only be made good if it is shown that the decision-maker has failed to take into account a consideration which he has, in the circumstances, bound to take into account for there to be a valid exercise of the power to decide."


His Honour cited the remarks of James LJ in Elliott v London Borough of Southwark (supra) which have already been set out.

In paragraph 8 of the Notice of Motion the plaintiff cites 10 alleged errors or omissions in the Report.	In respect of some of them it may well be that many people reading the Report would agree that it appeared that not
sufficient weight had been put on some aspects and too much weight on others; others would not.	No doubt everyone would have his or her own list of the strengths or weaknesses of the Report.	Having regard to individual opinions on what should be included or excluded and how detailed or general the Report should be it would be strange to find a Report which everyone would agree upon.		And that is precisely the problem the plaintiff faces.	If she shows no more than room for differences of opinion on what should be included then the court cannot substitute itself for the Authority.	To explain the principles involved I cannot do better than cite the remarks of Lord Greene MR in Johnson & Co v Minister of Health (1947) 2 All ER 395 at 399:


"It is in respect of the public interest that the discretion that Parliament has given to the Minister comes into operation.	It may well be that, on considering the objections, the Minister may find that they are reasonable and that the facts alleged in them are true, but, nevertheless, he may decide that he will overrule them.	His action in so deciding is a purely administrative action, based on his conceptions as to what public policy demands.
His views on that matter he must, if necessary, defend in Parliament, but he cannot be called on to defend them in the courts.	The objections, in other words, may fail to produce the result desired by the objector, not because the objector has been defeated by the local authority in a sort of litigation, but because the objections have been overruled by the Minister's decision as to what the public interest demands."



That passage was cited with approval by Lord Diplock in Bushell v Environment Secretary [1981] AC 75 at 95, and by Brennan Jin	Minister for Aboriginal Affairs v Peko Wallsend
Ltd (supra) at 63.	In the latter case Brennan J was considering the effect of s11(1) of the Aboriginal Land Rights (Northern Territory) Act 1976.	That section provided that where a Commissioner had recommended in a report that an area of Crown Land should be granted to a Land Trust for the benefit of a class of Aboriginals then if the Minister was satisfied that the land or parts of it should be granted to one or more Land Trusts he shall establish such Trusts.
Brennan J said this at 63:



"The power conferred by sll(l) of the Act is not conferred for the purpose of deciding between competing claimants for title, possession or use of unalienated Crown land.	A decision under sll(l) is a political decision: see Meneling Station (1982)
158 CLR at pp 349, 362.	That is, it is a decision which the Minister might make having regard to considerations of the public interest as he sees it, whether or not that interest coincides with the interests of any party.	The Minister is not acting as judge; he is entitled to act upon his view of the public interest - which requires neither evidence nor the Commissioner's comments to prove it - and thus to make a decision which may be contrary to the weight of evidence at the Commissioner's inquiry or contrary to the comments made by the Commissioner pursuant to s50{3).	Although the Minister is bound to have regard to detriment in exercising his powers under sll(l), the weight if any which he gives to detriment (or to any other matter mentioned in s50(3)) or to information relevant to detriment is entirely within his discretion."


See also Deane J at 68 in the same case.

It is in the light of these principles that I deal with the specific complaints made by the plaintiff in paragraph 8 of the Notice of Motion.




Sub-paragraph (a) complains that the Report fails to provide any or any sufficient details of the "submissions" made by Mr Somerville.	I agree with Mr Mcdonald that the comments of Mr Somerville, an officer of the Department, cannot properly be regarded as submissions, i.e. formal written material placed before the Authority pursuant to s49. His comments are part of the overall inquiry conducted by the Authority but it was not incumbent on the Authority to refer to them specifically in the Report.	Obviously some might consider it important that there be a reference to his views.
But it must be remembered that his views are encompassed in the remarks which do appear in the Report in the passage I have previously cited referring to the principal issues raised in objection.

Subparagraph (b) complains that the Report is in error about the number of objections and the number of persons represented by the objections.	I have already in part dealt with this.	There could be room for argument about the number of objections raised but at least the Report makes it plain that the number of persons or objections against the Instrument was greater than those in favour.	I do not consider it had to do more than that.

Subparagraph (c) complains that the Report omits reference to the objection from the Town Council of Alice Springs and the content of that submission.	I repeat that it was not incumbent on the Authority to deal seriatim with the
submissions.	It summarised the general tenor of the objections and I would consider this sufficient.	In any event all the submissions were attached to the Report.

Subparagraph (d) complains that the Report falsely claimed that the land subject to the third defendant's application was surrounded by his own land and an experimental solar pond and concealed the fact that the entire southern boundary was shared by land owned by objectors to the application.

I think there is some substance in this.	As can be seen by the Plan attached, the southern boundary of NT Portion 1924 constitutes the northern boundary of NT Portion 1888, which is owned by a Mr and Mrs Tobin.

Mr and Mrs Tobin did not put in a formal submission to the Authority but they are included as objectors in the list supplied by the Mayor of Alice Springs in her letter of 3 July 1991.	There is also in evidence a letter from them to the Minister dated 15 August 1991 in which they stated that their land shared a common boundary with the proposed subdivision and they stated their opposition to the Plan.	The third defendant says that he had believed that they were not going to object and he was disappointed to hear that they had, but I must accept them as being among those opposed to it.
The Report states this:

"The subject land is situated at the northern end of Petrick Road and is surrounded by the site of the experimental solar pond, a vineyard the Chateau Hornsby Restaurant and, further to the north, Hornsby's property which extends to the Todd River bed.
As can be seen the only person likely to be affected by four additional homes is Hornsby himself.	Also, compared with the existence of a popular restaurant, road traffic generated by four households is insignificant."

The third defendant and Mr McDonald both submit that the Report is accurate when regard is had to the driveway to the third defendants residence which is between the subdivision and the land owned by the Tobins.	The third defendant says at p77 of the transcript:

"What I've done now is straightened (the driveway) so that it services my block at the back of that - the first block.	So in actual fact the boundary remains the same and the change has been the
re-routing of my driveway in that area.	So, their emphasis on the Tobins being a very, very important part of their submission and the cornerstone of their argument as Ms Finnane says, I think falls down on the basis that they're wrong.	That boundary does remain the same.	My property has always bounded there obviously and it remains the same.
The only charge is the straightening of my driveway. And I've always argued from that basis."

Now I agree that, assuming the Authority had that evidence before it (and the third defendant says "I've always argued from that basis"), there may be some grounds for saying that one could regard the driveway as a buffer area and that the boundary between the area proposed to be subdivided and the Tobins' land meant that the lands were not precisely contiguous.	But I would regard it as a somewhat casuistical
argument.	I consider that any ordinary person looking at the proposed subdivision would conclude that the Tobins were on the southern boundary of the land to be subdivided.
Mr McDonald submits that nevertheless if the finding was illogical (which he does not concede) it is not synonymous with an error of law.	He refers to the remarks of Mason CJ in
Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321 at
356:

"But it is said that '[t]here is no error of law simply in making a wrong finding of  fact': Waterford v The Commonwealth (1987) 163 CLR 54 at p77 per Brennan J.	Similarly, Menzies J observed in Reg v District Court Ex parte White (1966) 116 CLR 644, at p654:

'Even if the reasoning whereby the Court reached in conclusion of fact were demonstrably unsound, this would not amount to an error of law on the face of the record.	To establish some faulty (e.g. illogical) inference of fact would not disclose an error of law.'

Thus, at common law, according to the Australian authorities, want of logic is not synonymous with error of law.	So long as there is some basis for an inference - in other words, the particular inference is reasonably open - even if that inference appears to have been drawn as a result of illogical reasoning, there is no place for judicial review because no error of law has taken place."

(His Honour then goes on to refer to certain English authorities which support a "no sufficient evidence" test in the context of judicial review of findings of fact, but concludes that "the approach adopted in these cases has not so far been accepted by	this Court").

While I would therefore conclude that what I see as an illogical finding would nevertheless not be sufficient to




impair the Report to such an extent that it could not be accepted by the Minister, I consider that there are other and, I think, stronger grounds for rejecting the submission that the mistake, if mistake it is, does not nullify the Report.
The first is that any reference to the map makes it clear that the Tobin boundary appears contiguous to the land proposed to be subdivided.	No one could be deceived by this.	The second is that the Tobins themselves have plainly set out the Minister what they see as an intrusion to the north of their boundary.	They say so in their letter.	I cannot conclude that the Minister was unaware of their situation.
Furthermore, although the Tobins were the nearest to the subject land there were other blocks in close proximity e.g. NT Portions 1981, 1982 and 1887.	It was only a matter of degree how these might be affected and the Authority obviously had them in consideration when dealing generally with "loss of amenity either actual or perceived".

While I remain critical of the statement of the Authority in this respect it does not go so far to the root of the Report as to render it a nullity or cast in such doubt all the other matters discussed that the Report must necessarily be rejected in toto.

Subparagraphs (e) and (f) can be dealt with together.	They complain that the Report asserts compatibility of development proposed by the third defendant with the character of the area and that the proposed development is
consistent with the Alice Springs Structure Plan "while failing to fairly, comprehensively and accurately represent substantial opinion of facts to the contrary".

The Report sets out basically the objections and deals with them.	I refer to the following paragraphs:

"The land uses likely to be established on the proposed allotments are not expected to be incompatible with rural residential areas, in fact with less land to care for the quality of development on each allotment is likely to be high.
The long term planning for Alice Springs is detailed in the 1989 Structure Plan.	The subject land is within the rural residential area, south of Heavitree Gap.	The Structure Plan supports the continued development of the rural residential land south east of Heavitree Gap as a rational extension of the urban area.	This rural residential area is not intended to be a transitional use as residential and other urban development is planned to occur north east of Heavitree Gap in the Undoolya Valley area.

The Structure Plan envisages the rural residential lot sizes will decrease with decreased distance from the CBD.	In other words, the smaller lots would be found closer to town.	The proposed development incorporates lots in order of 5,000 - 7,000 square metres and as such is not inconsistent with the essential elements of the document."


The most therefore the plaintiff can say is that she disagrees with these observations or that the evidence is capable or even more strongly susceptible to a different interpretation.	l think I have said enough to indicate that this is not sufficient.
Subparagraphs (g} and (h} can also be taken together as they complain of the failure to follow the precedent established by the earlier Report of 1989 and the rejection then by the Minister of a Plan identical to the present.

It is sufficient to say that there is nothing in the Act to suggest that an earlier decision can act as	a binding precedent.	Circumstances change, views change, the composition of the Authority can change and no earlier decision should be seen as binding on the Minister.		Certainly it may be a factor which one would expect him to take into consideration and there is nothing to show that he did not.
It is only one factor and it was brought directly to the Minister's attention in the Report which plainly set out that "some two years ago when this proposal was examined your predecessor rejected the Draft Planning Instrument in accordance with the then advice of the Authority".

I accept that the plaintiff and those opposing the Plan may have a legitimate grievance insofar as they were presented soon after the rejection of the 1989 Plan with a similar one and were put to further trouble and expense in opposing it again.	But this is a political consideration rather than a legal consideration.	There is nothing in the Act to suggest some sort of limitation on the number of applications that can be made, or a time limit within which another application cannot be brought, at least by the same individual, for the same land.	Perhaps there should be, but
that is a matter for parliament and	not the courts.


Sub-paragraphs (i) and (j) can be taken together inasmuch as they suggest that the Report is in error by failing adequately or truthfully to represent the submissions and objections of the plaintiff and other persons opposed to the plan.

As I have said the Report summarises the objections and deals with them in summary form.	I think the plaintiff's complaint is really that the objections should have been dealt with in greater detail.	That, however, is a matter for the Authority.	No doubt a much longer Report could have been prepared but there is nothing in the Act to suggest this.	One could argue endlessly on what should or should not be in the Report.	In my view it has not been shown to have been so inadequate as to defeat its statutory purpose.

I return now to the overall submission in paragraph
8 that the Report failed to apply principles of natural justice.

Insofar as a principle of natural justice is audi alteram partem I must reject this submission as the statutory requirements of advertising the Plan and hearing objectors was complied with.
However, the plaintiff raises certain other aspects of natural justice.

The plaintiff refers me first to the observations of Brennan J. in Kioa v Minister for Immigration and Ethnic Affairs (1985) 62 ALR 321 at 367-8.	These are the remarks of Brennan J that when a statute creates certain powers the courts presume that the legislature intends the principles of natural justice to be observed in their exercise in the absence of a clear contrary intention.	That is, if I may say so with respect, a principle which is accepted in all courts of common law and equity in Australia.	Similarly, I naturally accept what his Honour says at 366 that:

"where a challenge to the validity of an exercise of a power is made on the grounds that a rule of natural justice has not been observed, the true foundation for the challenge is that a condition imposed by the statute upon the exercise of the power albeit an implied condition is not fulfilled and that an exercise of the power is not efficacious unless the condition is fulfilled."


The plaintiff also refers me to Dixon v The Commonwealth (1981) 55 FLR 34 at 40 where the Full Court of the Federal Court makes similar general observations, and The Queen v Cole (1979) 42 FLR 151 at 173 where Lockhart J discusses the audi alteram partem rule and the necessity for its observance unless the statute specifically speaks otherwise.	She then refers to the remarks of the Judicial Committee of the Privy Council in Attorney-General of Rong




Kong v Ng Yuen Shin (1983) 2 WLR 735 with respect to legitimate expectations where a public authority charged with a duty of making a decision and promising to follow a certain procedure should follow that procedure.	At 740 their Lordships considered that	"legitimate expectation" should be read as meaning "reasonable".	So, to the same effect that when a public authority has promised a certain procedure it should follow it unless incompatible with the public duty (Birkdale District Electric Supply Company Ltd v Southport
Corporation [1926] AC 355 at 364 (per Lord Birkenhead LC).
However I point out that the Authority made no promise to follow a certain course of action and all it did was to follow the statutory procedure.	It did nothing therefore to defeat a "legitimate expectation" which it had engendered by actions or statements.	The plaintiff refers me also to the remarks of Burbury CJ in R v Commissioner for Town and Country Planning (1970) 24 LGRA 108 at 141 that "I doubt whether there is any independent discretion to refuse certiorari where there has been a departure from the principles of natural justice".

Having set forth these general principles (and I assure the plaintiff that they are principles recognised by the courts and I commend her industry and research) the plaintiff directs me specifically to Perron v Central Land council (1985) 60 ALR 575.		In that case the Central Land Council applied to the NT Planning Authority requesting rezoning of certain land.	The Authority	heard representations from the Central Land Council and prepared and
advertised a  Draft Planning Instrument.	The Authority gave objectors to the Draft Planning Instrument an opportunity to be heard but did not give the Central Land Council an opportunity to reply to the objections.

The Court (Toohey and Wilcox JJ; McGregor J dissenting) held that the Authority was bound to observe the rules of natural justice and conduct itself in a fair manner and in accordance with the requirements of the Act, and that natural justice required disclosure to the Central Land Council of the substance of the objections to afford the Council a hearing to respond to the objections.

The plaintiff referred me to the judgment of the majority at 580 that:

"There is, in the present case, no provision in the relevant statute, the Planning Act, which either expressly or by necessary implication excludes the application to the Authority's deliberations of the rules of natural justice."


She also refers me to this passage at 581:


"Even if the members of the Authority had found themselves ultimately unimpressed by the matters of objection, they remained bound by s59 to forward a report upon the s49 submissions to the Minister.
That report would necessarily have had to contain at least a summary of the matters put by way of objection.	Under such circumstances, it may be assumed the Authority would have indicated its reasons for being uninfluenced by the matters alleged in the objections.	But the Minister was not bound by the Authority's view; he may have been impressed where the Authority was not.	The response
of an applicant for re-zoning - particularly if that response were	in the nature of a rebuttal of erroneous allegations of fact by the objectors - might be more persuasive to the Minister than the fact that the Authority had not, in the particular case, been influenced adversely to the applicant by the matters alleged by way of objection."

If the plaintiff is citing this case to me on the basis that she was denied natural justice in the sense of audi alteram partem I cannot find it in the present circumstances. The vice in Perron's case was that the Central Land Council
had been given no opportunity to reply to objections the
substance of which had not been disclosed to it.	There was a clear breach of the audi alteram partem rule.	But this was not the case in the present circumstances.	All persons who favoured or opposed the Plan were given the opportunity to speak and put the opposing views.	That appears clearly enough in the plaintiff's affidavit of 23 October where she provides as partial transcript of what occurred at the public meeting. There can be no suggestion that at that meeting those attending were not appraised generally of the views for or against or that those who wished to do so were not given an opportunity to speak.



believes account.
 What the plaintiff complains of is really that she views of the objectors were not taken into



At p42 of the transcript she said, (addressing this

Court):
"In my respectful submission, the Act does not envisage a  situation existing where a  large number of facts and view points are presented by people entitled to make such submissions, but where much or
most of that material is not meaningful (sic) taken into account when decisions are made.	That would constitute a denial of natural justice."

(I take the word "meaningful" there to be a slip for "meaningfully".)

Now this is really only the plaintiff's interpretation of a decision adverse to her.	The Report does summarise the arguments of the objectors and answers them.
The plaintiff may be dissatisfied with the logic of the answers but that is a different matter.	Furthermore, all submissions were forwarded to the Minister and I cannot assume that he did not read them or was not aware of them.	In fact the Minister in his affidavit of 23 October 1992 swears positively that he considered, inter alia, the submissions, and the explanatory document.	Furthermore he says at paragraph 6 of that affidavit:

"Prior to making my decision, I had received correspondence from residents in relation to
Mr Hornsby's application for rezoning.	Some of the correspondence was in favour of the application and some against.	I was aware of this correspondence at the time I made my decision."

The plaintiff submits that the Minister was not informed "accurately and comprehensively" of the situation. In light of the Minister's affidavit it is clear that he was at least informed both by submissions and by correspondence (including it would seem the letter from Mr & Mrs Tobin) of





all matters which the objectors wished to inform him of and presumably of all matters which they considered important. Many of these matters are contained in the letter of the Mayor of Alice Springs of 3 July 1991 and the accompanying attachment to that letter.

I cannot therefore find that there has been a denial of natural justice in the sense that objectors were not permitted to place before the Minister or the Authority all matters which they considered relevant.

I turn now to paragraph 9 of the amended Notice of Motion.	This alleges that the Authority was either unwilling or unable to comply with sections of the Act and in particular with s44.

S44 provides that in preparing a Draft Planning Instrument the Authority shall have regard to "the physical, environmental, economic, cultural, social and human resources in
	the locality to which the Draft Planning

Instrument is proposed to relate and
	the Territory,



and shall, so far as practicable, ensure that the use or development of land to be authorized by or under that instrument is the best method of using those"
The complaint of the plaintiff is that no mention is made of these things in the Draft Planning Instrument or in any other documents before the Court.	But that is not to say they were not considered.	Paragraph 6 of the Chairman's affidavit sworn 2 January 1992 states that "the Authority met, considered the proposal and resolved to prepare and exhibit a draft planning instrument pursuant to the Planning Act".	It is not for the Court to conduct an investigation into what matters the Authority discussed before preparing the Draft Planning Instrument and, in the absence of positive evidence that the matters set out in s44 were not considered, the Court must assume that, when the Authority resolved to prepare and exhibit an instrument "pursuant to the Act", all matters properly pursuant to the Act were considered.	Ornnia praesurnuntur rite esse acta.	Furthermore the Chairman makes a positive statement in paragraph 7 of his affidavit.

"7.	Having regard to the requirements of s44 of the Act the draft planning instrument was prepared, signed by me as Chairman of the Authority on 27 May 1991 and placed on exhibition."

The Court could only go behind such a statement in exceptional circumstances of positive and apparently strong evidence that such a statement was false.	There is no such evidence here.	The Court must presume, again in the absence of positive and apparently strong evidence, that a public Authority set up by Parliament comprising persons selected by
the Minister as properly qualified to serve the public interest will properly comply with the provisions of the statute under which they were appointed.	It would be a serious matter for the courts otherwise to interfere with the discretion entrusted by Parliament to this body or the Minister.	If any member proves unsatisfactory it is for the Minister to remove him from office pursuant to s21.

However, having said that, I add a personal view which is in no way binding on the Minister or the Authority, that it might be wise, in view of the importance of s44 and the public interest involved, for the Authority to make some specific public reference to s44 either in the Draft Planning Instrument or the explanatory document.	That, however, is not to be taken as a criticism of the Authority or as the basis of any inference that the Authority did not consider s44 in this case.	In the light of the Chairman's affidavit I accept that it did consider s44.	I suggest merely that such a course would allay any inference to the contrary.

I agree with Mr Mcdonald that the plaintiff's argument here seeks to entice the court into embarking upon a case on the merits which is inappropriate in a judicial review application.

In short, there is no evidence that the Authority was either unwilling or unable to comply with sections of the Act and in particular s44.




Paragraph 9(a) further submits that the Authority "did not accept the broadly termed privilege of rejecting the application from the third defendant given to the second defendant under that section (s44) and under s39(5).

S39(5) provides that the Authority "may" resolve to prepare and exhibit a draft planning instrument in relation to any land.

The simple answer to this is that the word "may" gives the Authority a complete discretion and it is not a discretion with which the court can interfere in the circumstances of this case.

Paragraph 10 of the amended Notice of Motion submits that the Authority failed to take into account in considering the subdivision application of the third defendant certain matters referred to in s93.	It is only necessary to repeat the observations I have made as to s44.	There is no proof that the Authority failed to take these matters into account, I must assume that it did and there is the positive statement of the Chairman in his affidavit sworn 21 October 1992 that he did.	That affidavit was sworn at a late stage but only because the submission contained in paragraph 10 was also made at a late stage.

Paragraph 11 submits that the Authority "fell into error, inter alia, in consenting to the subdivision
application when it knew that the particular circumstances of the case were that this litigation is seeking to quash the planning instrument re-zoning of the land in question".

I cannot accept this submission.	The Authority, in considering an application for subdivision under s86 must take into account the matters set out in s93 and exercise its discretion within those limits.		It would not in my view be a proper exercise of discretion, and indeed would be a most improper exercise of the discretion, to be influenced by the extraneous circumstance that litigation was pending seeking to quash the planning instrument.	Otherwise any person who wished to delay an application for subdivision would merely have to take legal action attacking the planning instrument.
Whether or not the application for subdivision should be stayed is a matter proper for the Court on proper material and not for the Authority.

Paragraph 12 is not, I think, now relied upon by the plaintiff.	It submits that "the said instrument of determination does not appear on its face to comply with s86 in that the land the subject of the subdivision is jointly owned".

The third defendant is a joint owner with his wife. S86 merely says that a subdivision application may be made by "the owner of the land".	The third defendant is an "owner" of the land.	In any event his wife has filed an affidavit that
at all times the actions of the third defendant have been authorised by her.

THE ALICE SPRINGS TOWN PLAN 1992
In the view that I have taken it becomes unnecessary for me to consider a late development in these proceedings.
That is that the Alice Springs Town Plan 1981 as amended from time to time was repealed on 24 June 1992 when the Minister signed a planning instrument which brought into existence the Alice Springs Town Plan 1992 which in some respects significantly changes the nature of land usage in the area occupied by the plaintiff and the third defendant.	It is regrettable that this was not brought to my notice until the last day of the hearing but I do not in any way censure
Mr McDonald for that.	It was his researches that brought this to light and he very properly brought it to my attention.
Nevertheless I would not have stayed the proceedings had the matter been discovered earlier.	These proceedings were commenced before the amendment of the Plan and I consider that the plaintiff would have been entitled to declarations in her favour had I found for her.	The fact that the new Plan may have possibly rendered those declarations impracticable would not be an obstacle to the declarations themselves.	Had I so declared in favour of the plaintiff I would have expected the executive, so far as possible, to have given proper weight to them as a judicial finding.	See the remarks of O'Leary CJ in
Northern Territory of Australia v Skywest Airlines (1987) 48 NTR 20 at 44.	However it is unnecessary to explore this
situation further.





ORDERS


For the reasons given herein the application of the plaintiff has not been made out, the Notice of Motion and Summons are dismissed and the injunction granted by me on
21 October 1992 is discharged.


At the specific request of the plaintiff, who wished to argue this if the decision went against her, I reserve the question of costs.	But I must warn her that, in the normal rule, costs follow the event and, so far as I can see on the material before me, there seems no reason why the normal rule should not be followed.	However, since the plaintiff foreshadows that there may be arguments which might alter that situation I reserve the question of costs with liberty to all parties to apply.
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