,4
/
./'


	v WINZAR


In the Supreme court of the Northern Territory of Australia

JUSTICES	APPEAL	from	COURT	OF
.exercising Territory jurisdiction ·
 SUMMARY	JURISDICTION

sec: 2 of 1992

Delivered at Darwin 24 February 1992

Heard at Darwin 12 February 1992 Judgment of Mildren J
CATCHWORDS:

CRIMINAL	LAW	AND		PROCEDURE	-	Judgment		and	punishment	- sentences		to		be	served	concurrently	or. cumulatively totality principle
R v Scanlon (1987) 89 FLR 77, applied.
Dicks v Asherton (1974) 65 LSJA(SA) 150, considered.
Ebateringa v Boldiston (1988) 17 MVR 413, considered.
Lade v Mamarika (1986) 83 FLR 312, considered.

CRIMINAL LAW AND PROCEDURE - Judgment and punishment - disparity as a ground for appeal - manifest discrepancy not being excessive or inappropriate - appearance that justice has not been done
Lowe v The Queen (1984) 154 CLR 606, applied.

APPEAL	AND	NEW	TRIAL	-	Interference	with	discretion	of
court	below
stricto sensu
 justices
 appeals	-	hearings	de	nova	or

Justices Act Part VI
Lowe v The Queen (1984) 154 CLR 606, applied. Mason v Pryce (1988) 34 A Crim R 1, considered. Messel v Davern (1981) 54 FLR 376, considered.
Seears v McNulty (1987) 28 A Crim R 121, considered.

APPEAL	AND	NEW	TRIAL	-	Admission	of	fresh	evidence justices appeal - discretion to receive further evidence
Justices Act,s176 and s176A
Lowe v The Queen (1984) 154 CLR 606, applied.
Mason v Pryce (1988) 34 A Crim R 1, considered.
Seears v McNulty (1987) 28 A Crim R 121, considered.
APPEAL	AND NEW	TRIAL - In	general and right of appeal - discretion to dismiss appeals

Justices Act,s177(2)(f) criminal Code,s411(2)
EVIDENCE' - Admissibility and relevance - justices appeals
Lowe v The Queen (1984) 154 CLR 606, applied.
REPRESENTATION:
Counsel:
Appellant: Respondent:

Solicitors: Appellant: Respondent:
 W Stubbs R Davies

NAALAS DPP

Judgment category classification: CAT A Court Computer Code:
Judgment ID Number: MIL92003 Number of pages: 12
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
 



N' 2	of 1992
(9126009)
BETWEEN:
V.T.
Appellant
AND:

KEVIN DAVID WINZAR
Respondent

CORAM: Mildren J.


REASONS FOR JUDGMENT
(Delivered 24 February 1992)

This is an appeal pursuant to s.58 of the Juvenile Justice Act against sentences imposed by the Juvenile Court at Darwin on 3 December 1991. Pursuant to s.58(3) of the Act and Rule 3 of the Juvenile Justice {Appeal) Rules, the provisions of the Justices Act relating to appeals from the Court of Summary Jurisdiction and the Rules relating to appeals from that Court apply to this appeal.

On 3 December 1991, the Appellant, following pleas of guilty entered on 5 November 1991, was convicted of the following offences:
	Unlawful	use	of	a	motor	vehicle,	contrary	to

s.218 of the Criminal Code.
	Unlawful trespass on enclosed premises (namely the Port Keats Police Compound) contrary to s.5 of the Trespass Act.


On the first count, the Appellant was sentenced to 3 months' detention, to take effect from 4 November 1991; and on the second count, he was sentenced to a further 3 months' detention, cumulative upon the sentence imposed on


the	first count.

The grounds of  appeal,	as  set	out in the Notice of Appeal, are:
111 .	The	learned Magistrate erred in not ordering the sentences to be served concurrently.
	The learned Magistrate	failed  to  have  regard	to the totaiity principle.
	Thesentence imposed was manifestly excessive.
	The	Appellant	seeks	leave	to	adduce	fresh evidence relative to parity."


The circumstances		of	the	offences	as			alleged	and accepted by the	learned  Magistrate  were  that		in the early  hours  of the	morning		of	Monday,		4		November		1991,	the	Appellant	in company  with  one other  juvenile,	A.K.,			and 3 adults entered the rear of the enclosure  of  the  Port  Keats  Police  Compound and	helped	push a Toyota	Landcruiser		motor	vehicle	out of the	compound		and	onto	a	public		road.				One of the persons involved (not the Appellant) started the vehicle, and the Appellant entered it  as  one  of  the  passengers.  The vehicle was not  a  police  vehicle.  It  had  already  been  "hot-wired" and was stored  in  the  Compound pending  being  returned  to  its lawful owner.  The  vehicle,  which  had  no  brakes,  was driven around Port Keats  at  speed,  skidding  on  dirt  roads, and was later driven in circles  around  a  house  at  a  creek camp site.  Eventually  the  ignition  burnt   out   and   the vehicle was left at  the back  of  the  creek  camp.  Later  that day, the  Appellant  when spoken  to  by  the  police,  admitted his  part  in  the  offences,  and  stated  that  his   involvement was just for fun.

The Appellant and A.K. were arrested  on 4  November  1991.  Bail was refused. On 15 November, bail was granted to the Appellant until 30 November.  At  about  midday  on  3 December, at  Port  Keats,  A.K.   pleaded   guilty   and shortly   thereafter he was sentenced by Mr Lowndes SM. At about 2 p.m. on the
same day, at Darwin, the Appellant pleaded guilty and shortly thereafter he was sentenced by Mr Gillies SM.

At the hearing of this appeal, the Appellant's counsel tendered by consent of the counsel for the Respondent an affidavit by the counsel who had appeared for A.K.. Annexed to this affidavit was a copy of A.K.•s prior record of convictions identical to that provided to Mr Lowndes SM (except for the entries relevant to 3 December 1991) as well as copies of the relevant complaints. A.K. had been charged with another offence of unlawful use of a motor vehicle on 28 July 1991 as well as with the breach of a two year good behaviour bond into which he had entered on 6 March 1991 following his conviction for two counts of stealing and two counts of unlawful entry. On 6 March 1991,
A.K. had also been convicted of two counts of unlawful use of a motor vehicle for which he had received a community service order. Also annexed was a copy of a report made available to Mr Lowndes SM by A.K.'s probation and parole officer.

I also received, by consent, certificates of conviction for
A.K. relating to the sentences imposed upon him on December
3 1991. As well, a computer print-out of the Appellant's prior criminal record, and a copy of a report by the Appellant's probation and parole officer were tendered. This latter information was before Mr Gillies SM when he sentenced the Appellant.

A.K. was sentenced as follows:
	For breach of the bond, 2 months' detention.
	For unlawful use of a motor vehicle on 28 July 1991, 1 month's detention.
	For unlawful  use of  a motor vehicle on November	4, 1991, 1 month's detention.
	For	trespass	on	enclosed	land	on	4	November	1991, seven days' detention.

Each sentence was ordered to be served concurrently.

This material was put to me in order to support the fourth ground of appeal, viz., that the sentences imposed upon the Appellant were disparate from those imposed upon his co offender.

The first issue raised by the reception of this evidence is whether this appeal has now become a hearing de nova. It is common ground (and also apparent from the transcript of proceedings before Mr Gillies SM) that Mr Gillies SM was not made aware of the sentences imposed upon A.K. by Mr Lowndes SM.

The question of the nature of an appeal under the Justices Act was determined by a reference to the Full Court of this Court in Messel v. Davern  (1981) 54 FLR 376 to be neither an appeal stricto sensu, nor a hearing ·de nova, but a rehearing in the sense of a new trial and on the issues raised by the Notice of Appeal, using the evidence in the court below, with a discretion to receive further evidence. Since that decision, Part VI of the Justices Act has been substantially amended by the Justices Act  Amendment  Act 1983. For a time, the general approach by the majority of the justices of this Court was to follow the general approach in Messel v. Davern to appeals from discretionary judgments, including appeals against sentence. However, in 1987, O'Leary C.J. held in Seears v. McNulty (1987) 28 A.Crim.R. 121 (which was a Crown appeal against the inadequacy of the sentence), that an appeal under Part VI of the Justices Act may involve the exercise of either original or appellate jurisdiction. His Honour said (pp 127-128) after an extensive review of all of the authorities:
"A consideration of Part VI of the Justices Act makes it clear that an appeal to this Court under that Part may take one of two forms, each of which involves the exercise of a quite different kind of jurisdiction. In the first place, it may
take the form of a hearing at which further evidence is received pursuant to the provisions of s.176A of the Justices Act. In that case, the Court is exercising original, and not appellate, jurisdiction. Accordingly, the function of the court is to form its own independent opinion of the evidence on the material put before it, and give judgment as if it were sitting as a court of first instance. On the other hand, the hearing may take the form of a hearing only on the evidence tendered in the court below. In that case, the court is exercising truly appellate jurisdiction, and accordingly will interfere in accordance with well recognised principles according to which an appellate court acts as an appeal by way of rehearing from a lower court. If the decision appealed from is the exercise of a discretion, as for example, a sentencing discretion, the court will only interfere if there is some reason for regarding the discretion confided to the court of first instance as having been improperly exercised."

The same question was also agitated before Kearney J. in Mason v. Pryce (1988} 34 A.Crim.R. 1. After an extensive review of the authorities, including Messel v. Davern and Seears v. McNulty, his Honour concluded (at 7):
"I consider that the correct approach to an appeal against sentence under the Justices Act is that since the determination of a sentence is a discretionary judgment, this Court should not interfere by substituting its own judgment in a case where fresh evidence is not admitted on appeal, unless it is first satisfied that the magistrate fell into error and improperly exercised his sentencing discretion."

The approach taken by all of the Judges of this Court now appears to follow what was said by O'Leary C.J. in Seears
v. McNulty and by Kearney J. in Mason v. Pryce. It was not submitted by either counsel that these authorities were wrong in the light of the Full Court's reasoning in Messel
v. Davern.

In this appeal, the material to which I have referred relevant to the exercise of the sentencing discretion in the case of A.K. as well as the penalties imposed upon
A.K., was admitted by consent pursuant to s.176 of the
Justices Act. That section provides:
11176.	Evidence on Appeal.
Subject to section 176A, no evidence shall be received on the hearing of the appeal other than such documents or exhibits as are mentioned in sections 174 and 175 and a record, made by means of sound recording apparatus or shorthand, of the deposition of a witness in the relevant proceeding produced out of the custody of the clerk for the relevant district, except by consent of the parties."

Section 176A confers a further power upon this Court to receive evidence otherwise than by consent of the parties, in certain limited circumstances. I do not think that any distinction can be made in this case between evidence received by consent under s.176 and evidence admitted pursuant to s.176A. Prima facie, if the remarks of O'Leary
C.J. in Seears v. McNulty which I have quoted above are to be taken literally, the reception of this· material, if it is 'evidence', has the result that this Court is now called upon to exercise original, and not appellate, jurisdiction, and to form its own independent judgment as if it were a court of first instance.

However, it is my view that the remarks of O'Leary C.J. are not so to be taken. The mere fact that additional evidence is received does not necessarily have that consequence, although in many cases, it may well do so. In particular, in cases where the Court receives evidence as to the facts and circumstances relevant to the sentence imposed upon a co-offender and the sentence imposed upon a co-offender by a court constituted by a magistrate who was not the same magistrate as the court appealed from, the correct approach to be followed is that laid down by the High Court in Lowe
v. The Queen (1984) 154 CLR 606. In that case, Lowe pleaded guilty to a charge of armed robbery and was sentenced by Kelly J. to 6 years' imprisonment with hard labour with a recommendation that he should be eligible for release upon
parole after serving two years. Lowe's co-offender was later sentenced upon a plea of guilty by a different justice of the Supreme Court of Queensland {Thomas J.) for the same offence and was admitted to probation for three years and was ordered to perform 200 hours of community service. Thomas J. was made awar of the sentence imposed upon Lowe by Kelly J. Lowe appealed to the court of Criminal Appeal which varied his sentence by recommending that he be eligible for parole after serving twelve months. There are two factual differences between that case and the circumstances of this appeal. Firstly, Lowe had been sentenced first, whereas technically the Appellant in this appeal was sentenced after A.K.. Secondly, Thomas J. knew of Lowe's sentence, whereas in this case, Mr Gillies SM was not made aware of the sentences imposed by Mr Lowndes SM. In my opinion, neither of these factual differences are of any importance. The High Court considered the question of whether disparity between sentences merely.disclosed error, or whether disparity is, in itself, a ground for intervention by an appellate court.

Gibbs C.J. said (at 609-610) that the powers of the Court of Appeal were "wide enough to empower the court in its discretion to reduce a sentence not in itself manifestly excessive in order to avoid a marked disparity with a sentence imposed upon a co-offender" and that "the reason why the court interferes in such a case is that it considers the disparity is such as to give rise to a justifiable sense of grievance, or in other words to give the appearance that justice has not been done. The decision whether the existence of a disparity calls for intervention is a matter which lies very much within the discretion of the Court of Criminal Appeal." Mason J. (as he was then) said (at 613-614) that the correct principle to be applied was "that a court of appeal is entitled to intervene when there is a manifest discrepancy such as to engender a justifiable sense of grievance, by reducing a sentence,
which is not excessive or inappropriate considered apart from the discrepancy, to the point where it might be regarded as inadequate."

Dawson J. said (at 623-24) that "the interference of a court of appeal is not warranted unless the disparity is such that the sentence under appeal cannot be allowed to stand without it appearing that justice has not been done. The difference between the sentences must be manifestly excessive and call for the intervention of an appellate court in the interests of justice."

The conclusion that I have reached is that the mere reception of the evidence of disparity does not per se give rise to the exercise of a fresh sentencing discretion by this Court. What must be shown is that there is a manifest discrepancy which calls for the exercise of the discretion of this Court to intervene.

The Appellant submits that such a disparity exists here. Both the Appellant and his co-offender were 15 years of age at the time of the offences. Both had had previous convictions for unlawful use of a motor vehicle. Indeed, it was submitted that A.K.'s prior record of convictions was worse than that of the Appellant. A.K. had had a total of
63 prior convictions, whereas the Appellant had had only
18. Both the Appellant and A.K. had received unfavourable reports from the same probation and parole officer. No distinction could be made between them as to their respective roles in the offences. A.K. had committed the offences, as well as the offence on 28 July 1991, whilst released on a good behaviour bond, whilst the Appellant had only a matter of days previously been released upon a bond after serving one month's imprisonment out of a total of 3 months' imprisonment. The Appellant has not yet been charged with a breach of that bond. The Appellant received a total sentence  of 6 months' detention,  whilst his co-
offender received only one months' detention for the same offences.

Counsel for the Respondent submitted that the disparity in the sentences was justified because (a) A.K. had not been convicted of any offences in 1990 whereas the Appellant's first convictions occurred in 1990 and all but three of his convictions occurr.ed in 1991, (b) the majority of A.K.'s prior convictions were "old" (i.e. between 1986 and 1989),
(c) A.K.'s sentence was not back-dated and he spent 11 days in custody in addition to the sentence of one month's detention, (d) A.K. had only two prior convictions for unlawful use of a motor vehicle for which he had received community service orders whilst the Appellant had 6 prior convictions for that offence in 1991 (and during that year he was in a detention centre for 6 of those months), (e)  the Appellant had only just been released from imprisonment when the offences occurred.

In my opinion these differences are only superficial. The prior records of both juveniles, as well as the reports of the probation and parole officer, show that both offenders are recidivists likely to offend again when released. The fact that A.K. did not offend in 1990 is explicable by the fact that he was then serving a sentence of twelve months imprisonment imposed on 29 November 1989. There is nothing before me to show that he was released early upon an application by the Minister under s.61 of the Juvenile Justice Act, and I do not think that I should make any such presumption when considering the Appellant's position. Both the Appellant and A.K. committed these offences whilst on good behaviour bonds and whilst A.K. received  punishment for breach of his bond, and the Appellant has not, the Appellant could still be brought before the Court and dealt with for breaching his bond. It is true that the Appellant has more convictions for the offence of unlawfully using a motor vehicle than A.K., and most of these are recent, but
he has no prior convictions for trespass upon enclosed land (for which he received a cumulative 3 month sentence of detention) whereas A.K. who had 6 prior convictions for
trespass	received	a detention		for trepass
 concurrent	sentence	of	1	month's upon	enclosed	land. Whilst		it may
well be that A.K.'s sentence of 6 months' manifestly	excessive,
 sentences were lenient, and a total detention for the Appellant was not I have come to the conclusion that
the discrepancy between the sentences, even allowing for the extra 11 days A.K. spent in custody, is so manifest that the sentences under appeal cannot be allowed to stand without it appearing that justice has not been done.

Having regard to that conclusion, it is not strictly necessary for me to consider the other grounds of appeal. However, I do not consider that, apart from the question of disparity, a total sentence of 6 months' detention would have been manifestly excessive. Nor would I have held that the sentence of 3 months' detention for trespass manifestly excessive, although I myself would not have imposed so severe a sentence. The sentence of 3 months' detention for the unlawful use was, in my opinion, clearly not excessive.

As to the ground that the sentences	imposed	should	have been concurrent, rather than cumulative, the authorities to which		I			have		been		referred		show	that			there	are		some apparent		differences		of		opinion	between		members		of this Court as to the correct approach to be applied. In R.		v. Scanlon		(1987)			89	FLR	77,	a		decision	of	the	Court	of Criminal Appeal, Martin J. adopted the view of D.A. Thomas, Principles in Sentencing, to the effect that "where two or more	offences	are	committed in the course of a single transaction, all sentences in respect of those offences
should be held that problems
 concurrent	rather than notwithstanding that
in	deciding	whether
 cumulative." there		may	be the	offences
 His Honour analytical were all
committed	in	the	course	of	a	single	transaction,	the
statement expressed by Mr Thomas was nevertheless a principle of sentencing. Nader J. on the other hand disagreed. In his opinion, there was no such principle, only a conventional practice, and he held that the great overridlng principle was that the sentences be just having regard to all of the interests affected. His Honour referred to what he had said in Lade v. Mamarika (1986) 83 FLR 312 at 315-316 where he emphasised that the overriding requirement was that "the aggregate sentence made up of the individual sentences should not lack proportion of the total criminality of the offender's conduct." Asche C.J. on the other hand seems to have been of the view that a sentencing judge had a discretion to impose concurrent sentences where the offences occurred out of the same set of facts, and were not "the terminal product of separate and independent courses of criminal conduct that happen to have occurred together.": Dicks v. Asherton (1974) 65 LSJS(SA) 150 at 151 per Wells J. In the later case of Ebateringa v. Boldiston (1988) MVR 413, Asche C.J. (at 416) referred with approval to a passage in Fox and Frieberg, Sentencing, 1985 ed, p.374, para 9.418 as follows:
"In the absence of significant overlapping factors to establish a relationship between the different offences the presumption that the sentences are to be served consecutively will operate. However, if what the prisoner now owes offends the totality principle, an adjustment downwards will be made by directing some degree of concurrency."

It is unnecessary for me to choose between the various approaches, although my present inclination would be to follow the approach of Nader J. In any event, whether an appeal is made under the Justices Act or under the criminal Code, the court has a power to dismiss an appeal if it considers that no substantial miscarriage of justice has occurred: see Justices Act, s.177(2)(f); Criminal Code, s.411(2). If all that is shown is that cumulative sentences were imposed when they ought to have been concurrent, it seems to me that no substantial miscarriage of justice has
occurred if the aggregate of the  sentences  imposed  did  not lack  proportion  to  the  total  criminality  involved. Accordingly, I would not have interfered with the sentences imposed in this case even if I had taken the view that the sentences ought not to have been cumulatively imposed.

I	turn	now	to		the	question		of	what	sentence	should		be imposed having reg rd  to  the  disparity  which  exists  between the		sentences  imposed upon the		Appellant	and the		sentences imposed	upon			his			co-offender.			The  Appellant	has		been		in custody	from		4	November	1991  until	15 November	1991,	and from		30  November		1991  until	I released him on bail on 12 February 1992.  Thus  he  has  already  served  a  total of  2 months  and  23  days  in  detention.   This   is   already   longer than  the  period  served  by . his  co-offender,   and  is   . longer than  I   would   have  fixed  had  circumstances   permitted  me   to do   so.   In   the    circumstances   I   consider   that,  whatever   may be  the  precise  form  of  the  formal  orders  ·that  I  must  now make,  the  Appellant  should  not  now  have   to   serve   any further period of detention.

The appeal  is	therefore allowed.

I	will	hear	counsel	as	to	the	form	of	the	orders	to	be made.

