PARTIES:	COOPER, Shane Douglas

V

O'BRIEN, Patrick John

TITLE OF COURT:	SUPREME COURT (NT)

JURISDICTION:	APPEAL FROM COURT OF SUMMARY JURISDICTION

FILE NOS:	No. 254/92

DELIVERED:	Darwin, 18 November 1992

HEARING DATES:	23 October 1992

JUDGMENT OF:	Angel J


CATCHWORDS:


Appeal - Justices - Appeal against sentence - Whether sentence manifestly excessive
Justices Act 1928 (NT)
Raggett, Douglas and Miller v R (1990) 50 A Crim R 41;46, referred to
Cranssen (1936) 55 CLR 509, 519-520, applied
R v Morse (1979) 23 SASR 98, 99, applied
Appeal - Justices - Appeal against sentence - Youthful offender - Whether magistrate erred in placing emphasis on general deterrence - Sentencing principles applicable to young offenders
Justices Act 1928 (NT)
Coles v Samuels (1972) 2 SASR 488; 492, referred to
Yardley v Betts (1979) 1 A Crim R 329; 333, referred to Appeal - Justices - Appeal against sentence - Effect of lack
of apology on findings of remorse Justices Act 1928 (NT)





file_0.png




REPRESENTATION
Counsel:
Appellant: J Hardy Respondent: P Murphy Solicitors:
Appellant:	NAALAS
Respondent:	Director of Public Prosecutions Judgment category classification: B
Court Computer Code: Judgment ID Number: ang92023 Number of pages: 12
ang92023
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 254/92



BETWEEN:


SHANE DOUGLAS COOPER
Appellant

AND:
PATRICK JOHN O'BRIEN
Respondent

CORAM:	ANGEL J



REASONS FOR JUDGMENT
(Delivered 18 November 1992)


The appellant appeals from a decision of a Court of Summary Jurisdiction at Darwin handed down on 18 September 1992.

On 16 September 1992, the appellant pleaded guilty to one charge of stealing a handbag valued at $100 and cash valued at $250, contrary to s210(1) of the Criminal'Code. The maximum penalty provided by that section is seven years imprisonment.

The appellant was remanded in custody until 18 September 1992, when he was sentenced to three months hard labour, to be released on 7 October 1992 upon entering into


a bond to be of good behaviour for two years in the sum of
$500 own recognisance.


On that day he was refused bail pending the hearing of his appeal.	Bail was subsequently granted by the Supreme Court on 21 September 1992.	The appellant has spent six days in custody.

Initially the Notice of Appeal contained two grounds, viz:
	that the sentence was manifestly excessive; and
	that the learned Stipendiary.Magistrate erred in failing to take into account all practicable sentencing alternatives.


At the hearing of the appeal, seven further grounds were added by leave.	They are:

113.	The Learned Stipendiary Magistrate failed to give proper weight to'the mitigating factors relevant to the applicant.

	The Learned Stipendiary Magistrate erred in having insufficient regard to the youth of the applicant.


	The Learned Stipendiary Magistrate gave undue weight to the need for general deterrence.


	The Learned Stipendiary Magistrate erred	n giving undue weight to imprisonment as the only means of achieving community protection.


	That the Learned Stipendiary Magistrate erred in that he treated absence of an apology as an aggravating factor.


	That the Learned stipendiary Magistrate erred in that he failed to take into account all evidence of the applicant's remorse.
	That the Learned Stipendiary Magistrate erred in placing undue weight on the absence of an apology when taking into account as a matter relevant to remorse of the applicant."


The facts giving rise to the charge were that at or about 4.30pm on Saturday, 25 April 1992, the appellant was waiting outside the Darwin Cinema Complex in Mitchell Street for his girlfriend.	He noticed two elderly ladies as they left Sizzlers Restaurant which is adjacent to the ci ema.
He followed them a short distance into Briggs Street, off Mitchell Street.	He approached his victim from behind and grabbed her handbag from her left hand.	It appears she first became aware of his presence as he made off.

He fled through a car park situated in Briggs Street and jumped a wire mesh fence at the rear of the premises at
12 McLachlan Street.


The victim and her companion called out and a number of on-lookers gave chase.	The appellant threw the handbag away.	He was tackled by one of the on-lookers and was restrained until police arrived.

The bag and its contents were recovered.	The appellant
I

was subsequently questioned by police at the Berrimah Police Station.	He made full admissions.

At the hearing before the Court of Summary Jurisdiction, a number of matters were put on the
appellant's behalf.	In summary, these were as follows.	At the time of the offence the appellant was aged 17.	He was living with his girlfriend, and residing with the mother of his girlfriend.	His income comprised a $225.00  per fortnight Job Search allowance.	During the week of the offence, the appellant had had a number of financial concerns.	The Telecom and Power and Water accounts had arrived and he owed his girlfriend's  mother $100.00 f9r rent.	After leaving school in 1991, the appellant worked at Daly River for 12 months and then came to Darwin and commenced a six months Aboriginal and Torres Strait Islander trade course at the Northern Territory University.	He has since completed that course.	The appellant has no prior convictions.

I will deal with the grounds of appeal in order.


First, it was said, the sentence was manifestly excessive.	Counsel for the appellant, Ms Hardy, referred the court to Raggett, Douglas and Miller v R (1990) 50
A Crim Rat	41, where at 46 Kearney J quoted the "classic formulation of the basis of the appellate court's revising jurisdiction" as set out in Cranssen (1936) 55 CLR 509, at 519-520:

"	There must be some reason for regarding the discretion confided to the court of first instance as improperly  exercised.	This may appear from the circumstances which that court has taken into account. They may include some considerations which ought not to have affected the discretion, or may exclude others which ought to have done so.	The court may have
mistaken or been misled as to the facts, or an error of law may have been made.	Effect may have been given to views or opinions which are extreme or misguided.	But it is not necessary that some definite or specific error should be assigned.		The nature of the sentence itself, when considered in relation to the offence and the circumstances of the case, may be such as to afford convincing evidence that in some way the exercise of the discretion has been unsound."

In R v Morse (1979) 23 SASR 98 at 99 King CJ, with whom White and Mohr JJ concurred, said:

"This Court can interfere only if it is convinced that the sentence was manifestly excessive.	To determine whether a sentence is excessive, it is necessary to view it in the perspective of the maximum sentence prescribed by law for the crime, the standards of sentencing customarily observed with respect to the crime, the place which the criminal conduct occupies in the scale of seriousness of crimes of that type, and the personal circumstances of the offender."

The maximum sentence prescribed by s210 of the Criminal Code for the present offence is seven years imprisonment.

Ms Hardy submitted that since the crime may properly be dealt with by a magistrate by virtue of sl20 of the Justices Act and since a magistrate may punish the offender by imposing no greater than a $500 fine or six months imprisonment, then that indicated a general legislative intention that crimes of that nature will usually be dealt with within these restrictions.	However, the limits imposed by s121A(2) and s129 of the Justices Act are jurisdictional. The maximum penalty for the offence is that prescribed by s210 of the Criminal Code.	That is the maximum penalty within which the Magistrate is to exercise his sentencing discretion.	If the Magistrate considers that the offence
warrants a sentence greater than the one he is constrained by s121A(2) or sl29 of the Justices Act to impose, he is under an obligation not to sentence and to allow the matter passage to the Supreme Court:	Maynard v O'Brien (1991) 78 NTR 16 at 21, 22.

Another matter referred to by the court in R v Morse is an assessment of 'the standards of sentencing customarily observed with respect to the crime.'	In Mason v  Pryce (1988) 53 NTR 1 at 5, Kearney J  said, and  I  respectfully agree, that 'it is very desirable that meaningful statistics be provided so that the range of sentences which currently constitute the norm for punishment of these offences in Courts of Summary Jurisdiction may be ascertained.'	There are no such statistics before me.

Ms Hardy referred the court to some five sentencing matters in this court.		For the respondent, Mr Murphy objected that none of the matters put forward were on all fours with this case.	Further, as Mr Murphy pointed out, in order for a sentence to be deemed manifestly excessive it must be outside of the range generally acceptable in the sentencing court.	Mr Murphy submitted that the cases cited did not illustrate or establish a range, and were no more than single instances of sentencing.

I will not repeat the details of those sentences here.
I am generally in agreement with Mr Murphy.	None of the
sentences put forward by the appellant involved bag snatching cases.	There was no indication of the standard of sentencing usually employed by the Court of Summary Jurisdiction in relation to stealing offences.

A further matter referred to by the court in R v Morse was to place the offence in a scale of seriousness of that particular offence.	Quite obviously this offence is ,.at the lower end of thefts under s210 of the Criminal Code.	There was no threat of violence or apprehension of violence although there was an application of apparently minimal
force to the bag in snatching it; there was no premeditated plan; it was, as one imagines many such cases to be, an opportunistic and comparatively spontaneous act on the appellant's part, and the property was fully recovered.
Full and frank admissions were made to the police.


Another matter emphasised in R v Morse is the personal circumstances of the offender.	These circumstances have already been set out and are the subject of the other grounds of appeal.

The appellant has not demonstrated that the sentence is manifestly excessive.

Grounds 4, 5 and 6 are interrelated.	If the learned Magistrate had shown a proper regard for the youth of the appellant, a first offender, he would have subordinated, in
accordance with the tenor of precedent, general deterrence to the need in such cases for personal deterrence and rehabilitation.	Had he taken this view he would not have placed such emphasis on the need for a term of imprisonment to protect the community.

Reference may be made to the well known statement of Walters Jin	Coles v Samuels (1972) 2 SASR 488 at 49 :

"In the absence of circumstances of substantial gravity surrounding a simple offence or a minor indictable offence committed by a first offender who stands to be punished for a single offence and who has no other offences to be taken into consideration, and in the absence also of a sufficient reason for sentencing him to a term of imprisonment, I am disposed to think that a reformative or a primarily deterrent sentence is scarcely indicated, and that the imposition of a fine, a release on probation, or a discharge on a suspended sentence should prima facie be adequate."

Reference may also be made to the well known observations of King CJ (with whom Mitchell J agreed) in Yardley v Betts (1979) 1 A Crim R 329 at 333:

"The protection of the community is also contributed to by the successful rehabilitation of offenders.	This aspect of sentencing should never be lost sight of and it assumes particular importance in the case of first offenders and others who have not developed settled criminal habits.	If a sentence has the effect of turning an offender towards a criminal way of life, the protection of the community is to that extent impaired. If the sentence induces or assists an offender' to avoid offending in future, the protection of the community is to that extent enhanced."

The learned Magistrate at p26 of his reasons for decision acknowledged that in this instance the appellant had "very good prospects of rehabilitation."	Despite this,
at p27 however, he emphasised the need for general deterrence and said:

"In this situation, I'm of the view that a gaol term must be imposed.	I'm of the view that a gaol term has to be imposed for several reasons but the main reasons are to reflect general deterrence; to discourage people from snatching the bags of people in the street, especially elderly people; I'm also of the view that there has to be a gaol term to reflect retribution or requital.

It seems to me that there's something very offenpive about a young person snatching the bag of a frail 74 year old woman.	I have to be very mindful of protection of the community.	Elderly people should be respected.	In the course of considering this matter, we should always bear in mind that the elderly people should be honoured; they've seen so much more life, so much more of the experience of life than younger people and on this occasion I'm of the view that the victim was treated shabbily or badly where her dignity was marred or she was stripped of her dignity by having her bag taken.	Something has to be done to show that the community will protect elderly people."

Although the learned Magistrate throughout his remarks seems cognisant of the particular difficulties attended on the sentencing of young first offenders, he nevertheless viewed general deterrence as his primary objective in sentencing the appellant.

I think grounds 4, 5 and 6 succeed.	In circumstances such as these, the youth of this first offender, taken in the context of his good prospects for rehabilitatioh and the circumstance that the crime was not one of violence, demonstrates that the sentencing Magistrate erred in excluding sentencing options which do not include actual imprisonment.	Of course bag snatching on the streets is to be deplored and the elderly are to be protected from wayward


youth, and of course proper respect should be accorded the elderly and frail like everyone else - though a display of disrespect is in itself no crime.	It could constitute the minor indictable offence of offensive behaviour.	Had the appellant offered violence to his victim - in which event he would have faced a charge of robbery not stealing - or severely frightened his victim, he could ordinarily expect a term of imprisonment and this, notwithstanding his y uth and being a first offender.	Courts must and will do what they can to ensure law abiding members of the community can freely and at their ease go about their business on the streets.	Although a short term of imprisonment was justified as condemnation for this offence, I am of the view that in this case the sentence should have been fully suspended.		In the circumstances of this case the community is adequately protected by this course.

I will refer briefly with grounds 7, 8 and 9 which relate to remorse.

It was submitted by the appellant in ground 7 that the learned Stipendiary Magistrate treated the absence of an apology as an aggravating circumstance.

At p27 the learned Stipendiary Magistrate said:

"The other factor I take into account in this situation
- and it might have turned the tide for the defendant - but there has been no apology.	I would have thought that if the defendant had either apologised or tried to make arrangements to apologise for his behaviour that a
term of imprisonment that would have to be served might have been avoided; that has not happened in this case. It's a hard decision to make but I'm of the view that there has to be a sentence that reflects deterrence and that reflects retribution."

Mr Murphy submitted that this passage indicates no more than that the learned Magistrate started with an objective sentence and then cast around for mitigating factors.	The absence of an apology was not a matter of aggravation, but was a matter which did not allow any discount of the objective sentence.

The presence of an apology is indicative of the remorse of the offender.	The absence of such apology does not constitute an aggravating factor.	The learned Magistrate so treated the question and ground 7 of the appeal fails.

As to ground 8, the only comment made by the learned Stipendiary Magistrate as to the appellant's remorse was made at p26 where he said:

"There's one thing I'd like to say that to allay any doubts or concerns; in court the other day I made a comment about the defendant slouching, having his hands in his pockets.	That sort of behaviour can indicate a lack of contrition or a lack of remorse.		I do not take that to be the case in this situation.	I think it could very well be the case that the defendant adopted that posture because he was in an uncomfortabYe situation and he wished to be comfortable and he did that by adopting a posture that made him feel comfortable.	So I make no adverse or draw no adverse findings from his posture in court."

The learned Magistrate does not appear to have taken any other factors of remorse into account, although the

appellant points out that he took the plea of guilty into account, without indicating whether this in any way affected his findings of remorse.	Ms Hardy submitted that the learned Magistrate did not have proper regard to the remorse of the appellant indicated by the full and immediate admissions he made to police and by the plea of guilty at the earliest possible opportunity.	However, in the circumstances of his immediate apprehension following the commission of the crime, there is little here that indicates true remorse on the part of the appellant and little, if any, weight can be given to this factor in the present case. It cannot be said that the learned Magistrate failed altogether to recognise the admissions and plea as elements of remorse.

Grounds 8 and 9 of the appeal fail.




The appeal succeeds on grounds 4, 5 and 6.


The appeal is allowed.


I order that the sentence imposed on 18 September 1992
I

of three months hard labour be suspended upon the appellant entering into a good behaviour bond for twelve months in the sum of $500 own recognisance.
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