IN THE SUPREME COURT OF.THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS
No. 29 of 1992
 





BETWEEN:
 (tho93007)

TYEWERETYE CLUB INCORPORATED
trading	as	TYEWERETYE	SOCIAL CLUB

AND:
 Plaintiff

NORTHERN TERRITORY LIQUOR COMMISSION
Defendant
CORAM:	THOMAS J

REASONS FOR JUDGMENT
(Delivered 3 March 1993)

The plaintiff in proceedings by originating motion seeks relief in the nature of certiorari, or in the alternative a declaration quashing or declaring void the decision of the defendant given on the 26th day of March 1992. The decision was given following the Commission's hearing in May 1991 of the plaintiff's application for a licence to sell liquor at the plaintiff's  club premises at Len Kittle Drive, Alice Springs.  The plaintiff  seeks a further order in the nature of mandamus, commanding the defendant to deal with the plaintiff's application in accordance with law.

The plaintiff states that the decision is void in that the defendant:

	Failed	to	have	any	or	sufficient	regard	to	the factors set out in section 32(1) of the Liquor Act.


	Took into account irrelevant factors in reaching its decision.


1
	Made errors of law in its interpretation of  the provisions of the Liquor Act.


	Failed  to  afford  the  defendant   procedural   fairness or  natural  justice,  at  the  hearing   and  in   reaching its decision. (The  plaintiff  subsequently  abandoned this ground and did not seek to  argue  this  aspect before the court).


	Gave a decision which was in all the circumstances unreasonable and/or irrational.


	As a consequence of all or  each  of  the  above  acted ultra vires.


Subsequently		the		plaintiff			gave		the				following answers to the defendant's request for further and better particulars  of  the above  grounds.		Those answers together with	the	defendant's	request	for		further		and	better particulars		were	tendered	and marked	Exhibit	Dl.		The further	particulars		to	the  above	grounds	as	provided		by the	plaintiff		are as follows:

	The defendant  failed  to  have  any,  or  sufficient, regard  to  the  wishes  of  the  community  as  it  is obliged to by s32(1) (d) of the Liquor Act.


	The defendant took into account the  following irrelevant matters in reaching its decision:


	the views of  the  people  who  reside  in  communities that were some distance from Alice Springs (p. 5.2 of the decision).


	the   effects   of   the   restricted   area   provisions of the Liquor Act on bush communities (p.  5. 3  of the decision).
	The defendant erred in law by giving a broad definition to the word "community" in s32(1)(d) of the Liquor Act.


	This ground not being pursued.


	The defendant's decision was unreasonable or irrational because:


	no reasonable authority could have come to the decision it did on the evidence it had before it.


	the decision discriminates against Aboriginal people living in Alice Springs by prescribing an almost impossible set of criteria for them to obtain a liquor licence.


	The defendant's decision was ultra vires because it acted in the manner described in the above paragraphs.


Counsel for the plaintiff in his submissions to the court expanded on the above grounds and I have summarised these as follows:

	The Liquor Commission in making the decision made a crucial error of law.


	The Liquor Commission failed to take into account very important primary relevant matters; namely the wishes of the local community of Alice Springs.


	The Liquor Commission took into account and gave primary weight to a number of irrelevant matters, including the effect that the restricted area legislation has on bush communities. It took into account specifically the wishes of bush communities
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which are hundreds of miles away from the site of  the proposed club.

	The decision of the Liquor Commission was manifestly unreasonable in that it discriminated against the applicant by applying an impossible test to obtain a liquor licence in Alice Springs. It identified  as one of the reasons for refusal that the patrons of the club would be low income earners which discriminated against these people as a group.


The application for judicial review is pursuant to order 56 of the Supreme Court Rules which provides that:

"56.01	JUDGMENT OR ORDER INSTEAD OF WRIT
	subject to any Act, the jurisdiction of the court to grant relief or a remedy in the nature of certiorari, mandamus, prohibition or quo warranto shall be exercised only by way of judgment or order (including interlocutory order) and in proceeding commenced in accordance with this Chapter.


	The proceeding shall be commenced by originating motion.

	TIME FOR COMMENCEMENT OF PROCEEDING
	A proceeding under this Order shall be commenced within 60 days after the date· when grounds for the grant of the relief or remedy claimed first arose.


	Where the relief or remedy claimed is in respect of a judgment, order, conviction, determination or proceeding, the date when the grounds for the grant of the relief or remedy first arose shall be taken to be the date of the judgment, order, conviction, determination or proceeding.


	The Court shall not extend the time fixed by subrule (1) except in special circumstances."



The	plaintiff	commenced	proceeding	by	originating motion dated 25 May 1992.
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The alternative application is for a  declaration that the decision be declared void pursuant to s18 of the Supreme court Act which states:

1118.	DECLARATION OF RIGHT
	The Court may, in relation to any  matter in which it has jurisdiction, make binding declarations of right, whether or not any consequential relief is or could be claimed.

( 2)	A   proceeding	is not open to objection on
the ground that a declaratory order only is sought."


Read	with	order	23.05	of	the Supreme	Court	Rules
which states:

11 23.05	DECLARATORY JUDGMENT
No proceeding is open to objection on  the ground that only a declaratory judgment or order is sought in the proceeding, and the Court may make binding declarations of right whether or not a consequential relief is or could be claimed."


Ainsworth v Criminal Justice Commission (1992) 66 ALJR 271. Finnane v Minister tor Lands for the Northern Territory & Anor, a decision of the Chief Justice of the Northern Territory delivered 2 December 1992 in Suit No. 72 of 1991.

The powers and obligations imposed on the Liquor Commission are set out in the Liquor Act which is an Act to provide for the regulation of the sale of liquor.

When considering an application for a licence to  sell liquor the Liquor Commission is required to give particular consideration to the provisions of s32 which states:

11 32. FACTORS CONDITIONS
 TO	BE	CONSIDERED	IN	DETERMINING

	In considering whether to grant an application for a licence and in determining the conditions of a licence pursuant to section 31, the Commission shall have regard to -

(a)

(b)




(c)



(d)

(e)






(f)
 the location of the licensed premises;
the location and conditions of any licensed premises in the vicinity of the premises which are the subject of an application for a licence;
the nature of any business associated with the licence applied for that it is proposed to conduct on the premises in respect of which the application is made;
the needs and wishes of the community;
except where the Commission is satisfied that an applicant for a licence does not propose to conduct any business under the licence applied for, the financial and managerial capacity of the applicant for a licence to conduct any business associated with the licence applied for; and"
not applicable
"(g)	any	other	matter	that	the	Commission thinks fit.
	The Commission may conduct such investigations and cause to be conducted such investigations as it thinks fit in order to inform itself of the matters referred to in subsection (l)."



Section 48(1) which states:

"48	OBJECTIONS AND COMPLAINTS
(1) A person may make an objection to an application for the grant of a licence."


Section 51 sets out the procedure to be adopted by the Liquor Commission at the hearing. Counsel for the plaintiff also referred to section 48A, section 65(b)(ii) and section 66(1)(a}(ii) relating to the Commission's power to suspend a licence, to vary conditions of a licence and to give directions to the licensee.

Counsel	for	the	plaintiff	tendered	the	following documents:
Affidavit of Mr Bill Ferguson sworn 26 October 1992 annexing 630 pages of the transcript of evidence before the Commission at the hearing which commenced
27 May 1991 (Exhibit Pl).

The Liquor Commission's reasons for decision dated
26 March 1992 (Exhibit P2).

The Liquor Commission• s reasons for decision dated
30 November 1990 following from its refusal to grant a licence on application by the plaintiff and heard by the Liquor Commission on 20 - 23 August 1990 (Exhibit P3).

Written	submissions	prepared plaintiff	(applicant)	and
 by	counsel	for	the written	submissions
prepared	by	counsel	for	the	objectors	being	The
Traditional Aboriginal Women in Central Australia and presented to the Liquor Commission at the time of the second hearing in May 1991 (Exhibit P4).

I have summarised hereunder the arguments of counsel for the plaintiff and counsel for the defendant.

ARGUMENTS OF COUNSEL FOR THE PLAINTIFF

Counsel for the plaintiff submitted that the history behind the application is that a number of Aboriginal organisations in Alice Springs decided that the way to deal with the various problems for Aboriginal people in the consumption of alcohol could most effectively be addressed by establishing Aboriginal social clubs. These clubs would enable Aboriginals to drink alcohol within the law in a welcoming but controlled environment. The Tyeweretye Social Club was the first club to be established. The land was provided by the Northern Territory Government. Facilities were provided to the land with the assistance of the Northern Territory Government. The plaintiff had successfully lobbied the
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government for the grant of the land, the facilities and  a substantial grant to enable the club premises to be built. The plaintiff successfully organised compliance with all the legislation relevant to the construction of the building. They then made the two applications for a liquor licence referred to above and both applications have been refused by the Liquor Commission.

counsel for the plaintiff submitted that the Commission's reasons for decision are riddled with errors of fact, some of them insignificant in themselves but taken overall they demonstrate that the Commission acted unreasonably. Counsel for the plaintiff went through the decision of the Liquor Commission dated 26 March 1992 in some detail making reference to a number of matters in particular:

That there was no assessment by the Commission  of the significance of the difference between the first application and the second application. In the first application it was proposed to sell all types of liquor, and the second application was restricted to the sale of beer. The second application restricted  the  trading hours and excluded Sunday trading.

The Commission referred to the objectors as being traditional Aboriginal women in Central Australia whereas during the course of the hearing, page 6 of  the transcript (Exhibit Pl), the Commission had ruled  that the objector was in fact a Ms Hunt and that a letter with a number of signatures could not be accepted as meaning they constituted a list of objectors.

The Commission attached weight to what the objectors said might happen and ignored evidence about the plaintiff's proposal to provide a bus to take people home after closing time at 10 o'clock, restricting the opportunity for people to consume takeaways, the hours of trading and the location of the club. The Commission in
its	decision		stated		the problem			relating		to	Aboriginals and		the		consumption				of	alcohol.			These		are	problems everyone	is			aware	of,			they			are		not  in	contention.	The Commission	however,		merely		restated	the		problem		without attempting		to		deal			with		the	issues or the proposed solutions  to  the   problem.   The  applicants   were   saying that this is part of an overall strategy  which  will,  they believe,  help  to  solve  the  problem.   The  attempt  to  reach a solution was not dealt with by the Commission.

Counsel		for			the			plaintiff		criticised				the	very cursory	way		in	which				the			Commission		summarised			the evidence  of  the  witnesses  who  gave evidence in		respect of the   application.		This		included	the	summary	of			evidence given  by Mr Geoffrey Shaw.	The summary of		evidence given by   officers	of  the			Northern	Territory	Police			Force		was incorrect		in		that				it	appeared to attribute  statements made in evidence by Commander David  Moore,  about  clubs  in the Northern region, to both officers and  this  wasnot correct.  Thedecision  made  brief  reference   on  page   3   to the N. T. Police Service representatives supporting the application.  The  Commission   did   not   put   to   Commander Moore  that  its  knowledge  of   the   operations   of   social clubs in the  Northern  region  did  not  support  his contentions and enable Commander Moore to address  that aspect.   The   Commission   ignored   Commander   Moores' evidence  that  strong  management  and   an   education   role were important factors in a  social  club  reducing  the problems with alcohol experienced in various bush communities.  The  Commission  took  a  very  one  sided  view of  the   evidence.   It   ignored  the  evidence  in   support  of the  application  that  strong  management  and  an  education role in a social club  would  reduce  problems  with  alcohol and accepted the evidence  of  the  objectors  to  the  effect that this social club  in  the  town  will  not  work  because social clubs in the bush don't  work.  The  Commission's decision did not refer to the police officers  who  gave evidence by name. They were in fact the then Assistant Commissioner of Police, and now mayor of Alice Springs,
Mr McNeill and Commander David Moore. Both these police officers gave evidence to the Corn.mission supporting the application.

In the submission of counsel for the plaintiff the corn.mission failed to undertake the rigorous and proper process of reasoning to arrive at its decision. The Commission heard 5 days of evidence including numerous witnesses for both the applicant and the objectors but failed to correctly summarise the evidence and set out  the evidence that they accepted and the evidence they rejected.

On page 3 of the reasons for decision the Commission stated:

"The	apparent	lack	of	consultation	between	these groups was a feature at the hearing."

The Commission in its reasons for decision made no mention at all of the evidence from a number of witnesses for the applicant as to the extensive consultation that took place with bush communities.

The Commission did refer to the report of the Sessional Committee in the Use and Abuse of Alcohol. The Commission stated that while the report recommended the granting of a licence it "provided no substantiating reasons as to how it would succeed other than to suggest that management and patrons alike would recognise the enforcement provisions of the Liquor Act", page 4 reasons for decision (Exhibit P2).

Counsel for the plaintiff submits that the Commission fails to analyse the report of the Sessional Committee or to give reasons for rejecting their recommendation.

Mr Poole MLA, member for Araluen, gave evidence to the Commission that he personally supported the granting
of a licence "as an experiment" and if "it would be easy to take the licence reasons for decision page 4 (Exhibit P2):
 it did not work away."	In its

"The Com.mission is of the view that evidence must be substantial in nature before it will agree to sponsor an experiment that could have further disastrous consequences on the lives of a great number of drinkers and their co-dependents."

Counsel for the plaintiff points out that the Commission are not being asked to sponsor an experiment. They were being asked to grant a licence. The Commission have placed an impossibly high onus on the applicant for a licence.

The commission further stated at page 4:

"In addition, once a licence is granted under the existing provisions of the Act, it would be difficult to cancel the licence."

counsel for the plaintiff referred to the provision of s48 of the Liquor Act which allows the Commission to suspend the licence in effect without notice if it believes it is in the interest of the public to do so. Assistant Commissioner McNeill had given evidence that "We're going to keep an eye on it and if it causes a lot of problems we'11 be taking steps to have the licence suspended." In addition to this the Commission has powers for cancellation of the licence as set out in s68 and 70 of the Liquor Act. One more licensed premises is not going to create a more serious problem.

Mr E. Johnson QC, the Royal Commissioner into Aboriginal Deaths in Custody, gave evidence to the Commission supporting the application. Counsel for the plaintiff submits that the Com.mission in its reasons for decision dealt with the lengthy evidence of Mr Johnson in a very cursory way and failed to give a reason why they rejected the evidence. Mr Johnson was a witness of
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considerable experience in dealing with  Aboriginal persons and the problems of alcohol abuse  among Aboriginal persons. Counsel  for the plaintiff  argued that the Commission mis-stated the evidence of Mr Johnson when he drew a comparison between the management of the social club and the discipline of clients of the sobering up shelter who were taken into protective custody by the
N.T. Police. What in fact Mr Johnson  was saying was  that; "Provided this club sets down strong rules and everyone knows where they stand at the start, I think its got good prospects of success."

The submission of counsel for the plaintiff was that
the Commission only summarised simplistic way the evidence of witnesses who gave evidence
 in	a			very	cursory		and five		of	the thirty-one in		support		of	the
application,	and	inadequate	reasons	were given for why this evidence should be rejected.

The plaintiff	submits the Commission was incorrect in its statement at page 5 of the decision (Exhibit 2):

"We	have		been	asked		not		to consider	the people	who	reside	in	communities	that distance from Alice Springs and that only and wishes of the urban, the town camp and bed dwellers should be considered."
 views of are some the needs the creek




The Commission was asked in submissions by the applicant to interpret the word "community" in s32(1)(d) in a narrow sense. S32(1)(g) gives the Commission a discretion to consider "any other matter that [it] thinks fit." The Commission was not being asked not to consider the views of other people. There is a need for the Commission to balance the views of people within the
community.	R	v	The	Liquor	Commission
Pitjantjatjara Council Inc. (1984) 31 NTR 13.
 Ex	Parte
counsel for the plaintiff submitted that the Commission only looked at and considered the problem of a limited group of people being those from the bush communities who are in town for social purposes and choose to extend their stay for the purpose of engaging in drinking bouts. It did not balance the interests of this limited group with the interests of the people who are most directly affected.

The Commission set an impossible test for the grant of a licence by stating "in our view there is a need to be certain that the provision of another liquor licence is the only plausible option before the community embarks on that path." page 5 reasons for decision (Exhibit 2). counsel for the plaintiff states this test is unreasonable and discriminatory. The Commission had evidence by way of a petition in support of the application from the combined Aboriginal organisations of Alice Springs, which takes in all the Aboriginal organisations, supporting the grant of a licence.

It was submitted that the Commission took into account irrelevant factors being the effect of granting such a licence on Aboriginal persons living within restricted areas. These being restricted areas declared under the provisions of the Liquor Act.

The Commission referred to the fact that the customers of the club were low income earners or social welfare recipients. The Commission did not refer to the fact that this was to be a non-profit social club and that whatever profits were made would be channelled back into the Aboriginal community by way of provision of sporting equipment, sponsoring entertainment etc. It is not a commercial operation.

The
 Commission
 refers
 to	outstanding
 commercial
loans
 to	the
 Aboriginal
 Development
 Corporation.
However,
 only	25
 per cent	of the club's
 establishment
costs was by way of loan and this fact is not  mentioned by he commission or the evidence that was given to the commission that there was a very flexible arrangement  with the Aboriginal Development Corporation about the payment of the loans.

The Commission gives no reason for its statement p.6 reasons for decision (Exhibit 2).

"We doubt that the content of the manual which all club users would be required to acknowledge would be adhered to by patrons and staff alike in these circumstances."


The plaintiff argued that the Commission has distilled the issues to such an extent that they have missed most of the issues and come to the wrong decision.

The details of the applicant's strategy t9 encourage Aboriginal people who wish to drink alcohol to do so reasonably at a social club combined with educational programs through the Central Australian Aboriginal Media Association is not mentioned or properly analysed in the Commission's reasons for decision. It was a  very important part of the application.

The only division that occurred was between particular women from some bush communities and the views of the Alice Springs township. The views of the Alice Springs township substantially supported the application. In particular, the Alice Springs Town Council, the police who   would   be  actively   involved   in   policing the
requirements	of	the	Liquor	Act.	It was	supported	by
members of the Legislative Assembly from both sides of polities. It was supported by the Combined Aboriginal Organisations of Central Australia, the Aboriginal and Torres Strait Islander Commission representatives from Central Australia, the Aranda Council and the Tangentyere Council. Support from all the significant organisations
representing	the Aboriginal	and	the white community	in Alice Springs.

The Commission ignored the wishes of the community. In its reasons for decision (Exhibit 2) the commission did not refer· to the fact that two women from bush communities had changed their position from opposing the application before the first hearing to supporting the application at the second hearing. These women being Ms Alison Anderson from Papunya and Ms Rosie Kunoth-Monks.

The commission effectively ignored the wishes of the community.

The commission did not have regard to the particular location of the club, the number of Aboriginal people who lived in that area, its distance from a take away outlet and its distance from town. The Commission did not refer to the fact that drinking at the club would be in a controlled environment limited to beer. Food would be available. An area had been set aside at the club for children and families, who do not want to drink. This was away from the drinking area.

Scant reference was made by the Commission in its reasons for decision to the very extensive evidence given as to proposals for management of the club, the manual that had been developed setting out the rules by which the club would be conducted. No reference to the extensive evidence as to how the club would be controlled by the executive members of the social club.

The fact that young people are being attracted to town because they cannot drink on their own communities will not alter by providing another licensed facility in the town. The reality of the situation is not dealt with by the Commission.
counsel for  the  plaintiff  submitted  that  a  tribunal, which  is  what  the  Liquor  Commission   is,   is   required   to give  proper  reasons  for  its decision  to  analyse  the evidence,   make   findings   on  fact,   apply   the   law  and   come to a conclusion. Commonwealth v Pharmacy Guild of Australia & Anor (1989) 91 ALR 65 Shepherd J at p. 88.

"The  tribunal's	reasoning	process  is	not disclosed.
I  would  add  my voice to	his		Honour's   in   saying   that I   think   that   this  is  unfortunate.			The provision of reasons		is		an	important		aspect		of	the		tribunal's overall	task.		Reasons	are			required		to	inform	the public and parties with an immediate interest  in  the outcome	of	the		proceedings	of	the  manner		in	which the	tribunal's			conclusions				were		arrived			at.			A purpose			of  requiring  reasons  is  to  enable   the question whether  legal  error  has  been  made  by  the tribunal to be more readily perceived than  otherwise might  be  the  case.  But  that  is   not   the   only important  purpose  which  the  furnishing  of  reasons has. A  prime  purpose  is  the  disclosure  of  the tribunal's reasoning process to the public  and  the parties.  The  provision  of  reasons  engenders confidence  in  the  community  that   the   tribunal   has gone about its task appropriately and fairly. The statement  of  bare  conclusions  without  the   statement of reasons will always expose the tribunal to the suggestion that  it  has  not  given  the  matter  close enough attention or that  it  has allowed  extraneous matters to cloud its  consideration.  There  is  yet  a further  purpose  to  be  served   in   the   giving   of reasons.   An  obligation  to  give  reasons  imposes  upon the decision-maker an intellectual discipline.  The tribunal  is  required  to  state  publicly  what  its reasoning   process   is.   This   is   a   sound administrative safeguard tending to ensure  that  a tribunal  such  as  this  properly  discharges   the important statutory function which it has."

Repatriation Commission v O'Brien	(1985)    155  CLR   422	per
Brennan J 445-446.

Counsel for the plaintiff submitted  that the Commission gave too broad a definition of the word "community". It took into account views  of  the  people from Docker River, Papunya, Yuendumu and  communities west of  Alice  Springs  but  there  is   little,   if  any,   evidence they took into account the views of the people of Alice
Springs. R v Liquor Commission of the Northern Territory Ex parte Pitjantjatjara Council Inc & Anor (supra) at 19. Alice Springs is a large modern town with a number of
Aboriginal people and non-Aboriginal people living within the town. The community affected is the community within the boundaries of the township of Alice Springs. The concept of community in section 32(1)(d), does not include the people who are living in areas remote from town. In relation to those people, their position is not
excluded altogether. Their position can be taken into account under s32(1)(g) "any other matters that the Commission thinks fit."

Counsel for the plaintiff argued that the definition of "community" to be applied is that set out in Attorney General	(NT)	v	Minister	for	Aboriginal	Affairs	&	Ors (1991) 99 ALR 673 at 675-676 para 35:

11		Before the Full Court submissions were directed at the question whether it was possible to identify
•a particular community or group' to which 'a community purpose' might be attached within the terms of s15(1). The respondents contended that, however the activities of the Research Station might be described, it was just not possible to find in them a purpose calculated to benefit primarily the members of a particular community or group. The appellant disputed this contention though his counsel had some difficulty in defining the group, except as pastoralists in the Northern Territory. As the argument developed before us, the respondents added another string to their bow, contending that there could be no particular community or group for the purpose of determining a community purpose unless its members were in the main Aboriginals. To some extent this argument was put as one of the proper construction of the Act, in particular, construction of 'community purpose'. But in the end it was offered as an inevitable consequence of the way in which the Act operates.
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In dealing with these matters, it may be enough to refer to 'group' rather than 'community  or group', for, if any qualifying number of persons is to be found, it is more likely that those persons will constitute a group rather  than a community.  The latter term suggests persons who are gathered in a particular locality; it carries with it a sense of place. In that sense, it is not possible to say of pastoralists in the Northern Territory that they constitute a particular  community.  See generally the definition of 'community• in the Oxford English Dictionary,  2nd       ed       (1989),    vol  3,      pp     581-2; the
Macquarie Dictionary, 2nd rev ed (1987), p 380. The former  work  defines  'group•,  inter  alia,  as an
'assemblage of persons    standing near together,  so as to form a collective unity', a •number of persons ... regarded as forming a unity on account of any kind of mutual or common relation, or classed together on account of a certain degree of similarity': vol 6, p 887.  The latter speaks  of 'any assemblage of persons or things': p 776. Both terms indicate a need for cohesiveness is strengthened by the qualifier 'particular', making it clear, as the Full Court observed, that 'Parliament did not have in mind the whole of the Australian, or Northern Territory, community; but rather a specific section of it."


The Aboriginal bush communities are loosely defined, come from	all  sorts of backgrounds,	different	language
groups and geographically scattered. of	the community	of	Alice	Springs.
 They are not part People	living	in
Alice Springs are people gathered in a particular place. It indicates a cohesiveness in the persons said to constitute the community or group. Sunshine Coast Broadcasters  Ltd   v   Duncan    &    Anor    (1988)    83   ALR    121    at 128.

The plaintiff further argued that the Commission made an error in law and this resulted in it applying the wrong test. The Commission should have looked at the two groups, the applicants and the opposers and worked out whether the wishes of the community were for the licence to be granted. The Commission failed to give weight to the wishes of the community of Alice Springs and gave excessive weight to the restricted area provision on the bush communities remote from Alice Springs. The error of
law is crucial. Queensland Medical Laboratory v Blewett (1988) 84 ALR 615 at 623.30.35. If an error  of  law is made which is of no importance then the court does not have the power to interfere.

The Commission took into account the irrelevant consideration of the restricted areas and used this against the applicants. The Commission took into account the effect on people remote from Alice Springs and gave this such weight that it overcame the important relevant considerations that they should have taken into account, namely the wishes of the community of Alice Springs.

It was argued that the Commission made errors of law in that it failed to have regard to relevant
considerations considerations.
 and	took	into	account	irrelevant

The decision was manifestly unreasonable on the face of the reasons and the circumstances in which they were given. The Commission placed an unreasonable burden on the applicant for obtaining a licence. The Coinlllission gave cursory reasons which were one sided and ignored the applicant's case. There was a misrepresentation of the factual evidence. The Commission failed to set out in a reasoned way why the applicant's application has been rejected. It failed to give adequate weight to a relevant factor of great importance or has given excessive weight to a relevant factor of no great importance. Associated Provincial Picture Houses Ltd v Wednesbury Corporation (1948) 1KB 223 at p 230 and pp 233-234. Minister for Aboriginal Affairs & Anor v Peko Wallsend Ltd & Ors (1986) 162 CLR 24 at 41. Fares Rural
Meat v Australian Meat Corporation	(1990)  96 ALR 153.

Counsel for the plaintiff addressed the provisions of the "ouster clause" being s56 of the Liquor Act. Section 56 of the Liquor Act provides as follows:
11 56.	DECISION OF COMMISSION TO BE FINAL

Subject to section 51, where a hearing has been conducted by the Commission under this Act,  a decision of the Commission -

(a)

(b)
 shall be final and conclusive; and
shall not be challenged, appealed against, reviewed, quashed or called into question in any court."


Decisions of the Liquor Commission in the Territory have been the subject of review in this court. R v The Liquor commission Ex Parte Hinton (1981) 8 NTR 3; R v The Liquor Commission Ex Parte Pitjantjatjara Council Inc. & Anor (supra); R v Racing, Gaming & Liquor Commission Ex Parte Tangentyere Council Inc. (1988) 54 NTR 13.

In these decisions s56 of the Liquor Act was specifically referred to and the court held it had power to review the order of the Liquor Commission, notwith standing the ouster clause. The ouster clause in the Liquor Act differs from the ouster clause in the Industrial Relations Act which was the subject of a recent High Court decision Public Service Association of south Australia v Federal Clerks Union of Australia, South Australian Branch & Anor (1991) 173 CLR 132.

The error of law dealing with the needs and wishes of the community provision is an error of law which the court can review in accordance with the principles that
Muirhead J referred to in R v The Liquor Commission Ex Parte Pitjantjatjara Council (supra). The tribunal exceeded its jurisdiction and this court should quash or declare void the decision of the Liquor Commission.

ARGUMENTS OF COUNSEL FOR THE DEFENDANT

The usual approach of the High Court, and obviously then of the Court of Australia, is to construe general privative clauses as not affecting review by certiorari.
Brennan J  Public  Service   Association   South   Australia   v The Federated  Clerks  Union   of   south   Australia  (supra); R v  Toohey  ex  parte  The Northern  Land  Council  (1981) 151 CLR 170 at 268. The  Australian  Broadcasting  Tribunal  v Bond (1990) 170 CLR 321 at 358-359 Mason CJ, pp. 365-369
Deane J.

Counsel for the defendant argued this matter was before the court by way of judicial review. It is not a re-hearing on appeal. There are principles that have been developed regarding judicial review. Section 56 limits the right of this court to review decisions of the Liquor Commission. An administrative tribunal, such as the Liquor Commission, is set up by statute. It is specially constituted and given a wide range of powers to enable it to make decisions based on its experience, decisions which might be decisions not only based on evidence formally put before it in the form of sworn evidence and the like, but based on other factors including its own general experience.

The idea of a specialist tribunal is that it also bears in mind policy considerations and a broad pattern such as the number of liquor licences in a particular area and the sorts of conditions that should be imposed.

A court is not in that position because a court only considers one particular case based on the evidence in that particular matter. The unreasonableness test, otherwise known as the Wednesbury Corporation test, is a difficult test for the plaintiff to succeed upon and must be applied with some care.

The defendant's request for further and better particulars and the plaintiff's answers were tendered and marked Exhibit D1.

Section 56 of the Liquor Act, known as the privative clause, has been the subject of a number of decisions.
The privative clause will not oust a court's jurisdiction where	there	has	been	jurisdictional	error,	whereas	it
will	oust	a	court's jurisdictional		error.
 jurisdiction	if
Public	Service
 there	is	non-
Association	of
South	Australia South Australian
 v	Federated	Clerks	Union	of	Australia, Branch & Anor (supra) at 141 Brennan J.
An error of	law	or	fact	committed	within	jurisdiction
cannot be reviewed because of the privative clause; pp. 148-9 Deane J and at p. 150.5 Deane J.

"Clearly enough, the overall legislative intent to be discerned in ss. 95 and 92 is that the orders,  awards and proceedings of the Commission and the orders, decisions and proceedings of the Industrial Court are not to be open to challenge in  the ordinary courts by reason only of some underlying error of law or fact occurring in the course of the Commission's or Industrial Court's exercise of the jurisdiction conferred upon it but are to enjoy the type of immunity from challenge in the ordinary courts which similar provisions had been held to confer upon the old Arbitration Court of New South Wales in the performance of its judicial functions."

Pages 151-152

"For the reasons which I have endeavoured to explain, the mere fact that the Commission wrongly takes account of a particular consideration (e.g. an erroneous view of the law or a mistaken view of the facts) does not mean that a proceeding before the Commission or an award or order made by the Commission is itself vitiated by an excess or want of jurisdiction. The proceeding or the award or  order will be so vitiated only if the effect of the error is that the Commission purports to entertain a proceeding or make an award or order which is of a nature which the Commission has no jurisdiction, in the circumstances, to entertain or make."

counsel for the defendant argues that the errors alleged by the plaintiff are non-jurisdictional and therefore not reviewable by the court.

Jurisdictional error which can be reviewed, notwith standing a privative clause, occurs when there is:
	An excess or want of jurisdiction Public Service Association of South Australia and Federated Clerks Union of Australia, South Australian Branch & Anor (supra) McHugh J 164.5, 165.6-166 or


	A	wrongful	failure jurisdiction	(Brennan	J, 160.8, 161.2).

 or	refusal Dawson	and
 to	exercise Gaudron	JJ

Even if the commission did fail to have any or sufficient regard to the Alice Springs community within the meaning of section 32(1){d) of the Liquor Act, it is the argument for the defence that this does not amount to a jurisdictional error and cannot be reviewed. It is not conceded by the defendant that in fact such an error was made.

R v Liquor Commission of the Northern Territory  & Ors: Ex parte Pitjantjatjara Council Inc & Anor (supra) Muirhead J referred to the then principles of determining jurisdictional error.

It is important to maintain the distinction between error in deciding a matter within jurisdiction and a tribunal exceeding its power. The weight to be given to evidence is a matter for the Commission.

The Liquor Commission is given a discretion under the Act and it is not sufficient that the court may take a different view of the evidence. The granting of a licence is a matter for the discretion of the Liquor Commission based on the evidence and the Commission's own experience. So long as the decision falls within a reasonable range, and there is no manifest error, the court will not interfere. Minister for  Aboriginal Affairs & Anor v Peko-Wallsend Ltd & Ors (supra).

With regard to judicial review of relevant and irrelevant considerations, it is necessary to look at the statute to ascertain what factors must or must not be considered. Minister for Aboriginal Affairs & Anor v Peko-Wallsend Ltd & Ors (supra).
Not every failure will  justify  the court setting asi e the impugned decision.

As to the weight to be given to various considerations it is generally for the decision maker and not the court to determine the appropriate weight to be given to the matters which are required to be taken into account in exercising the statutory power. Minister for Aboriginal Affairs & Anor V Peko-Wallsend Ltd & Ors (supra). Finnane & The Minister for Lands tor the Northern Territory and Anor (supra) Asche CJ at 53.

The court will then only interfere  if the decision is "manifestly unreasonable", i.e. "so unreasonable that no reasonable person could have come to it"  the Wednesbury Corporation test. Minister for Aboriginal Affairs & Anor v Peko-Wallsend Ltd &  Ors (supra) Mason J
at 41.5.	c.c.s.u. v Minister for Civil Service [1985] AC
374 at 410 quoted in Commonwealth of Australia v Pharmacy Guild of Australia & Anor (supra).

Counsel for the defendant submitted that the court should be careful not to exceed its supervisory role by reviewing the decision on its merits.

The three cases in the Northern Territory that have involved a consideration of s56 of the Liquor Act are:

R v Liquor Commission of the Northern Territory & Ors: Ex parte Pitjantjatjara Council Inc & Anor (supra).

R v Liquor Commission of the Northern Territory: Ex Parte Hinton (supra).

R v Racing Gaming and Liquor Commission & Anor ex parte Tangentyere Council Incorporated (supra).
All three matters were decided prior to the High court decision in Public Service Association of South Australia v Federated Clerks Union of Australia, South
Australian Branch (supra), which gave a stricter interpretation and read down the previous authorities on privative clauses and the extent to which judicial review could be made of decisions by administrative tribunals. In any event all three cases are good examples of jurisdictional error.

Judicial review does not normally extend to findings of fact or inferences drawn from primary facts. Australian  Broadcasting  Tribunal   v  Bond  (supra).   A finding of fact including an inference drawn from primary facts will not constitute a reviewable decision because it will be no more than a step along the way to an ultimate determination.

The making of findings of facts and the drawing of inferences are not errors of law (and are not reviewable) unless there is no evidence to support them. Australian Broadcasting Tribunal v Bond (supra) Mason CJ at 355-356.

A finding of fact that is wrong, or an inference derived by illogical reasoning is not (by itself) an error of law. Australian Broadcasting Tribunal v Bond (supra) Mason CJ at 355-356. Finnane v The Minister for Lands for the Northern Territory & Anor (supra).

The Liquor Commission gave reasons for its decision. It dealt with issues of relevance, in particular s32(1). The reasons for decision dated 26 March 1992 should be read with the Commission's reasons for decision dated 30 November 1990 following the first hearing of the application. Many of the reasons given by the Commission on the first occasion would continue to hold in respect of the second application.
The Commission made a finding adverse to the plaintiff as to the plaintiff's financial and managerial capacity to conduct the business associated with the licence.

The reasons for decision do indicate the Commission had regard to the needs and wishes of the community and whether or not that regard was sufficient, is not a reviewable question.  This is not a case where they paid no regard to the needs and wishes of a certain segment of
the community  as occurred  in the decision  of R   v Liquor
Commission  of the  Northern  Territory  &  Ors:  Ex  parte Pitjantjatjara  Council  Inc &  Anor  (supra).   Community is not just confined to the people of Alice Springs, it was appropriate to consider the needs and wishes of people from out-stations, remote places, bush communities. The legislation does not restrict community to those people directly affected by the licence or those people in the immediate neighbourhood.

Section 32(1) (g) enables the Commission to take into account any other matter the Commission thinks fit. The Commission is not restricted to matters in s32(1)(a) to (f), and an argument that the Commission took into account irrelevant factors cannot succeed.  The Commission has far wider powers than a court and these are set out in s32(2).

The plaintiffs themselves tendered evidence from persons in outlying communities and now state that such evidence is irrelevant.

The defendant argued that the Liquor Commission looked at the people who may be affected by the grant of the licence, and those people included people who lived on restricted areas. Just because it happened to include people who lived on the restricted areas did not mean that the Liquor Commission was in anyway attempting to interfere with the declaration of those restricted areas
or the policy apparently adopted by the legislature. That is not a ground of review. It is relevant  to consider whether the grant of a licence would have an effect upon the health and well being of other Aboriginal people, be they Aboriginal people in the township or outlying areas.

The Commission did not make an error of law in giving a broad definition to the word "community". R v Liquor   Commission   of   the    Northern    Territory    &    Ors:    Ex  parte Pitjantjatjara  Council  Inc  & Anor  (supra).  If Parliament intended a narrow interpretation then it would have said so.

With respect to ground 5 of the plaintiff's grounds for review that the Liquor Commission "gave a decision which was in all the circumstances unreasonable and/or irrational 11 ,	the defendant made this submission. The plaintiff is required to satisfy the court that no reasonable person in the position of the tribunal could have come to that decision. It is not sufficient to satisfy the court that the court would have reached a different decision. Irrationality or want of logic is not an error of law that leads to review. The plaintiffs are asking the court to review the application on its merits, that is not the function of the court.

Counsel for the defendant submitted that it is not appropriate for the Liquor Corn.mission to proceed as suggested by the plaintiffs to grant the licence and then if there were problems or adverse effects then exercise its powers to suspend or cancel the licence under section
48 and other appropriate provisions of the Liquor Act.

ARGUMENTS OF COUNSEL FOR THE PLAINTIFF IN REPLY

In	reply,	counsel	for		the	plaintiff	referred	to Sykes text on the General	Principles	of Administrative
Law (Second Edition) paragraph 2910 note 12, relating to the power of the court to make a declaratory order.

The Liquor Commission used the words having regards to the wishes of the community but in fact did not have regard to the wishes of the  community.  Queensland Medical Laboratory v Blewitt (supra) at 623.

community should mean the community that is affected by the decision. The decision making process was unreasonable and so manifestly unreasonable that  it should be set aside. The Commission made many errors of fact. It set an impossible test for this application in stating that it would have to be certain there would  be no adverse consequences if the licence was granted. The decision making process has gone astray.

Paragraph 1303 of Sykes - General Principles of Administrative Law (Second Edition) makes it clear that  if a consideration of the irrelevant matters is of such a degree within the decision that it vitiates the whole decision then the court has the power to review it. Failure to consider relevant matters is an excess of jurisdiction.

Sykes - General Principles of Administrative Law (Second Edition) paragraph 1003 Re Moore Ex parte Co operative and Bulk Handling Ltd (1982) 56 AlJR 697.

"The weight given by a tribunal to a relevant factor is not the subject of judicial review unless the tribunal's conclusion is so unreasonable that no reasonable tribunal could have reached it."

That concludes the summary of arguments by counsel for the plaintiff and the defendant.
DECISION

Pursuant to the provisions of the Liquor Act the commission is required to give reasons for refusal to the applicant.

The relevant provision is s29(2)(b) which states:
"	(2)	After	considering	an application for a licence, the Commission shall -
(b) refuse the application and direct the Registrar to forward notice of the refusal together with a statement of the reasons for refusal to the applicant;"

The Tyeweretye Social Club is proposed as an alternative to the very obvious extensive problem alcohol has for Aboriginal people in the township of Alice Springs. I do not understand the evidence given by persons in support of the application to be that it will be a panacea for all ills and that it will provide some magical solution to the problems of Aboriginal people and alcohol. It is being supported on the basis that it is a worthwhile experiment in educating Aboriginal people to drink socially in an appropriate environment and overcome the "binge drinking pattern that many of them practice today". (Page 1 reasons for decision dated 30 November 1990 - Exhibit P3).

In reading the reasons for decision of the Liquor Commission dated	26 March 1992 (Exhibit P2) I accept they should be read with the Commission reasons for decision dated 30 November 1990 (Exhibit P3) following a hearing of the first application.

The second application differed in that the applicants were seeking a licence restricted to selling beer. Trading hours had also been restricted including no trading on Sunday. However, the objections of the objectors, the majority of whom continued to maintain their objection, was essentially the same. In its
reasons for decision following the first application (Exhibit P3) the Commission summarises evidence  given by a number of persons including supporters and opponents of the application.

Included in its reasons for decision at page 8 the Commission stated:

"In this situation, we consider that the community must be defined to include all who would be affected by this licence should it be granted."

The Commission stated at page 9:

"We are not convinced that there is, on balance, a need and wish of the community for the grant of a licence."

The Commission further stated at page 9:

"After considering all the evidence put before us and from evaluation of our own knowledge of liquor related matters in the Northern Territory and in particular, the southern region we cannot support the applicant.
The application is therefore refused."

Following the hearing of the second application in May 1991, the Commission gave in its reasons for decision (Exhibit P2) the Commission stated at pages 4 & 5:

"In this application the needs and wishes of the community and the financial capacity of the applicant are matters over which we have concern."

Further on page 6 it states:

"We are not satisfied that the applicant has the financial capacity to conduct the business in the appropriate manner.

We conclude that on balance the needs and wishes of the community would best be served by the
application for the grant of a licence being refused."

Before I consider the facts of the case before me, I need to consider the effect of the privative clause in section 56 of the Liquor Act. The effect of such clauses has recently been considered by the High Court in  PUblic  Service Association  of   South   Australia   v Federated   Clerks   Union   of   Australia,   south   Australian Branch & Anor (supra). When considering the effect of a clause in the South Australian Industrial Conciliation and Arbitration Act 1972, Brennan J had this to say about privative clauses at page 141:

"Privative clauses which declar:e an order of a tribunal to be final and which exclude the quashing or calling in question of such an order are effective, unless the Constitution otherwise dictates, to oust certiorari for non jurisdictional errors Hockey v Yelland ( 1984) 157 CLR 124, at p 130. This Court has not accepted Lord Diplock's view that the distinction between jurisdictional and non-jurisdictional errors was for practical purposes abolished by the decision of the House of Lords in Anisminic Ltd v Foreign Compensation   Commission  [1969] 2 AC 147.11

and further on that page:

"Making the distinction between jurisdictional and non-jurisdictional error, this Court construes general privative clauses as impliedly exempting certiorari for jurisdictional error from the ouster of supervisory jurisdiction."


I accept this statement as a correct statement of the law to be applied to the privative clause in Section 56. This means that, unless the Commission has made a jurisdictional error, its decision is not reviewable by this court. The Commission's decision will only be reviewable if it has exceeded its jurisdiction by acting in a particular way; or it has wrongfully failed or refused to exercise its jurisdiction.
I deal firstly with the submissions relating to the · application by the Commission of "the needs and wishes of the community" that it is required to consider pursuant to s32(1)(d). The essential question is: Did the Commission exceed its jurisdiction by taking into account the view of the traditional Aboriginal women in Central Australia, being women from areas some distance from Alice Springs, as members of the "community" for the purpose of s32 (1) (d) of the Liquor  Act?  In my opinion it did for reasons I will set out in detail.

On my reading of the Commission's reasons for decision the Commission did include the traditional Aboriginal women in Central Australia, being women who are not resident in or near Alice Springs but from
areas	some	distance	from	Alice	Springs, definition of the term "community" in s32(1)(d).
 in	the

In this matter the Liquor Commission was required to give consideration in particular to s32(1)(d) of the Liquor Act; "the needs and wishes of the community". The application by the plaintiffs with objections from the traditional Aboriginal women of Central Australia has a number of parallels in the matter R v Liquor Commission of the Northern Territory and Ors Ex Parte Pitjantjatjara  Council  Inc  &  Anor  (supra).   In  that matter His Honour Justice Muirhead found the Commission had fallen into error and that therefore the Commission had exceeded its jurisdiction because in determining the community whose needs and wishes require consideration the Commission reached its conclusion without considering the needs and wishes of the Aboriginal people who formed part of the community contemplated by the Act i. e. the Aboriginal groups at or about Yulara were, upon ordinary interpretation of the Commission's reasons, excluded from consideration.
I consider there are a number of important distinctions between the facts in that case and the facts in respect of the present application.

	The grant of licence the subject of R v Liquor Commission   of   the   Northern   Territory   and  Ors  Ex  Parte Pitjantjatjara Council Inc &  Anor  (supra) authority included a takeaway licence and there was a concern that Aboriginal people in the area will have access to "takeaway" liquor.


This is not the position in respect of the present application. The present application is restricted to consumption of liquor on the premises and there is a stated policy by the applicant to exercise a control and supervision in respect of Aboriginal persons drinking alcohol.

	In R  v  Liquor  Commission  of   the   Northern   Territory and Ors Ex Parte Pitjantjatjara council Inc  &  Anor (supra) the licence related to a hotel at Yulara and as stated by Muirhead J at p.15.


"The matter is by no means free from difficulty and perhaps highlights a problem in application of the Liquor Act 1979-1980 (NT) to remote areas of this country where substantial tourist facilities are being developed in lands traditionally occupied by the Aboriginal people, themselves only too well aware of the ravages of liquor upon their society."

The present application relates to club premises within the township of Alice Springs which is a substantial and relatively long term settlement of both Aboriginal and non Aboriginal people. Alice Springs is the most highly populated township in the Central Australian part of the Northern Territory. The population has a substantial number of Aboriginal and caucasian persons who regard Alice Springs as their permanent home. This was not the situation at Yulara in 1984 when
the		court			was			considering	the	effect	of		an objection			to			a		licence.	In		1984			Yulara		was a tourist		resort		being	developed		18		km	from			Ayers Rock.		It		was in  an  advanced  stage  of  construction to	provide		accommodation	and			requirements			for thousands  of  tourists.		Muirhead J p.15.

	In	respect		of		this		present		dispute		as	with		R v Liquor	Commission		of		the	Northern		Territory			and Ors		Ex		Parte	Pitjantjatjara		Council		Inc	&	Anor (supra)		the			objectors		are		Aboriginal			persons				in outlying  areas.			In  both  cases  the	objectors were concerned	as to the effects of  alcohol  on Aboriginal persons  and  the  devastation  to  their own families and  communities  when  Aboriginal persons,  who  are  mobile  people  travelling extensively for social and ceremonial  occasions, have easy access to  alcohol  away  from  their  homes. The difference in the two applications is that, although some  Aboriginal  persons  living  in outlying areas some distance from Alice  Springs object  to  the  present  licence  being  granted,   all of the Aboriginal organisations in Alice Springs support  the  grant  of  the  licence.  In  addition there is no  objection  from  Aboriginal  persons, either men or women, living in the vicinity of the premises of the club seeking the grant of  the licence. The only objector within the Alice Springs township is the Red  Centre  BMX  Club.  The point  I  am  making  is  that  in  this   present application Aboriginal people themselves are obviously  very  divided  on  the  issue.   However,   it is  of  significance  that   the   Aboriginal organisations representing the  Aboriginal  people who live in close proximity to the club premises support  the  application. That was not the situation in R v Liquor Commission of the Northern

Territory and  Ors	Ex Parte Pitjantjatjara Council
Inc & Anor (supra).
In my mind that raises a real question of what is meant by the term "community". In R v  Liquor Commission (supra) Muirhead J considered the meaning of the word "community". His Honour did not attempt to define the meaning of the word for the purpose of the Liquor  Act.   He referred  to the dictionary  definition of "community" which as His Honour observed was not rewarding. The definition  of the word "community"  in the Shorter Oxford English Dictionary Third Edition includes:

".•••.	A		body	of	people	organized into a political,	municipal,		or	social	unity	A
body	of persons	living together,	and	practising community of goods	•. "

At p. 19 of the decision of his Honour

"In today's society we find many groups ordinarily called communities living in towns or districts, eg the Greek community, the Vietnamese community, the Aboriginal community. Thus in determining the community whose wishes and needs require consideration, the Commission must embrace all groups. Generally individual group needs and wishes will be diverse and in conflict. It is then, as the chairman put it, necessary to 'balance' those needs and wishes. And in a case such as this that does require anxious consideration of the grave social impact liquor has upon our Aboriginal society, especially when the Council representing many of such people itself raises the objection."


I do not attempt to define the word "community" for the purpose of the Act Liquor  Act   except by way of a limitation of its meaning rather than accept the broad extension of its meaning by the Commission.

In the context of this application I consider that in fact the traditional Aboriginal women in Central Australia, being women who are not resident in or near Alice Springs but from areas some distance from Alice Springs, are not members of the community of Alice Springs. It is clear in its reasons for decision
(Exhibits P3 and P2) that the Commission took into accqunt the views and wishes of the traditional Aboriginal women in Central Australia in considering s32(1)(d) the needs and wishes of the community. In my opinion, in doing this the Commission fell into error and exceeded its jurisdiction. Understandably, the commission had considerable sympathy for the views of the traditional Aboriginal women in Central Australia and the concerns they expressed about the affect of the grant of the licence on their families and communities. These communities are some distance from the established township of Alice Springs. The Commission was quite entitled to have regard to the views of the
traditional	Aboriginal	women	in	Central
being	women	who	are	not	resident	in	or Springs	but		from	areas		some	distance
 Australia,
near	Alice from	Alice
Springs, under the provisions of s32(1)(g) "any other matter that the Commission thinks fit". In the context of this application I do not accept the traditional Aboriginal women form part of "the community". I am well aware that the considerations of the mobility of Aboriginal people and the devastation that alcohol has caused to their people are factors for the Commission to take into consideration. This should appropriately be done under s32(1)(g). There is, I believe, a qualitative difference between a large established township, such as Alice Springs, which fits the traditional concept of a community, and a tourist resort in the course of construction, as was the case of Yulara in 1984. Yulara was an area traditionally occupied and traversed by Aboriginal people from outer lying areas. Building a tourist reso:r:t there was a sudden and significant change. Alice Springs has been a settled township for many years.

In my view, therefore, the Commission has made an error in jurisdiction in that it took into account in its consideration of the application for a liquor licence, factors under Section 32 (1) (d) which the
legislation precluded it from doing. This is an error of· the type envisaged by the High court as being reviewable, notwithstanding the privative clause.

In respect of this application I have formed the view that the "community" for the purpose of a consideration of s32(1)(d) should be restricted to the community of people living and/or working within the township of Alice Springs and to organisations that are based in Alice Springs.

I turn to the other aspect of the Commission's reasons for decision that related to the capacity of the applicant pursuant to s32(1)(e} of the Liquor Act which requires that the Commission shall have regard to:

"the	financial	and	managerial	capacity applicant	for a licence	to conduct any associated with the licence applied for"
 of	the business


I accept the principle that a finding of fact that is wrong or an inference derived by illogical reasoning is not (by itself) an error of	law.	The making of findings of fact and the drawing of inferences are not errors of law (and are not reviewable} unless there is no evidence to support them.	Australian		Broadcasting Tribunal  v  Bond  (supra) Mason CJ at 355-356.	Finnane v The  Minister	for	Lands	for	the		Northern    Territory	and
Anor (supra) at 59.

The Commission has considerable experience in assessing and scrutinising the financial and managerial capacity of applicants. This court recognises the Commission as an expert with responsibility for administering the Liquor Act. However, I accept the  force of the plaintiff's submission that in this particular application the Commission appears to have set an impossibly high test with an emphasis on what may happen rather than an analysis of the applicant's
financial	and	managerial	capacity	and	whether	that satisfies the requirements under the Liquor Act.

on page 6 of its reasons for decision dated 26 March 1992 (Exhibit P2) the Commission stated:

"The Club intends to serve many people who are generally low income earners or social welfare recipients. We have major concerns that the projected income cannot be achieved from these people without the Club, of necessity, attempting to maximise its income by promoting and increasing liquor sales.
Commercial loans are outstanding to the Aboriginal Development Corporation and the servicing of these and other financial structures might contribute to a slackening of desirable and stated standards.
We doubt that the content of the manual which all Club users would be required to acknowledge would be adhered to by patrons and staff alike in these circumstances.
We are not satisfied that the applicant has the financial capacity to conduct the business in the appropriate manner.
We conclude that on balance the needs and wishes of the community would best be served by the application for the grant of a licence being refused."

On my reading of those reasons the Commission has expressed concerns about the future management of the club without establishing the basis for their concerns on the evidence or information before them. It may well be their predictions for the future of the club are quite correct, but the concerns must be substantiated by reference to evidence information or knowledge. I consider that the Commission's task, under the Act, is to analyse the evidence or information before it in assessing the financial and managerial capacity of the applicant pursuant to s32(l}(e).

If on the evidence before the Commission or information obtained pursuant to s32(2) the applicants
fail to satisfy the requirement under s32(1)(e) then the Commission should state the reasons based on such evidence or information. There may well be evidence or information on which the Commission relies but this is not reflected in its reasons for decision. The reasons for decision (Exhibit P2) on this aspect refer only to speculation and conclusions without reference to the evidence or information on which it is based. The applicant is entitled to know the evidence or information relied on by the Commission and the reasons why the Commission came to the conclusion that it did.

The Commission in its document P2 and P3 referred to as "reasons for decision" has not in fact stated the reasons why it came to the conclusion that the applicant had failed to satisfy the requirements of s32(1)(e). In failing to do this it has not complied with the statutory requirements to give reasons for its decision. This is, in my opinion, a failure to exercise jurisdiction and is reviewable notwithstanding the privative clause.

Alternately, my conclusion would be that the Commission failed to comply with the statutory requirement under s29(2)(b). The matter should then be remitted back to the Commission with a requirement that it provide reasons for its conclusion that the applicants did not have the financial and managerial capacity for a licence to conduct any business associated with the licence applied for (s32(1)(e)). I rely on the principle established in Commonwealth v Pharmacy  Guild of   Australia   (supra) per Shepherd J   at 88.

I do not agree with the plaintiff's submission that the Commission should grant the licence because of its powers to subsequently suspend or cancel the licence under the Liquor Act if the applicants subsequently breach the requirements of the Act. The
application should only be granted if the applicants satisfy the necessary requirements under the Liquor Act for the grant of a licence.

In	summary,	I	consider	that the Commission	fell into error and exceeded its jurisdiction by:

	including in the definition of the  word "community" for the purpose of s32(1)(d) the traditional Aboriginal women in Central Australia who do not live within the boundaries of the township of Alice Springs.


I stress that it is perfectly appropriate for the evidence given by the traditional Aboriginal women in Central Australia who do not live within the boundaries of the township of Alice Springs  to have their evidence taken into consideration under the provision of s32(1)(g) of the Liquor Act "any other matter that the Commission thinks fit".

	That it failed to exercise jurisdiction or alternately did not comply  with the requirements of s 29 ( 2 ) ( b) by:


failing in its reasons for decision to state the evidence or information on which it relied in drawing a conclusion that the applicant "did not have the requisite financial and managerial capacity to conduct any business associated with the licence applied for" s32(1)(e).

The applicant is entitled to know, by reference to the evidence or information, the reason why the Commission came to the conclusion that it did. It may be that the applicant would then be able to address the Commission's concerns in any future application for a licence.
Accordingly,		I	propose		to	grant		the		plaintiff  sI application	and  I		therefore	grant		the			application		for certiorari	to	quash		the	decision		of		the	Liquor Commission,	pursuant		to		Order		56		of	the	Supreme		Court Rules.

I grant liberty to the parties  in  respect  of  costs and	any	further	consequential	orders	that	are necessary.
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