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REASONS FOR DECISION
(Delivered the 15th day of February 1990)


The applicant appeals from a decision of the Board of the Territory Insurance Office pursuant to section 29(1)(a) of the Motor Accidents (Compensation) Act.	He seeks a declaration that he is entitled to benefits under the Motor Accidents {Compensation) Act as a result of events which took place on 24 April 1985.

The applicant was at that time aged about 2½.	At
11 am on that day his mother (Mrs Augusto) took the








applicant in her car to pick up her mother-in-law from Casuarina library.	The three of them went grocery shopping.	They returned home to 11 Brooks Place,
Rapid Creek, intending to go out once more to buy beer from Rite Price Supermarket in Nightcliff.	They did not leave again at once as at that time, I am informed, beer could not be purchased from supermarkets before noon.	It was still too early to go out when they returned home.	The three of them got out of the car.	Mrs Augusto took the groceries upstairs (the house being elevated) and unpacked them, leaving the applicant downstairs with his grandmother:	they went, she thinks, to "give water to the chooks" next to the house.	There is conflicting evidence as to whether the applicant also went to the toilet while he was at home.	I do not think anything turns on this as it is admitted that the applicant did not simply remain in the car whilst his mother performed her tasks.

After Mrs Augusto had unpacked the groceries she returned downstairs to the laundry where she hand-washed one or two dresses that had been soaking while she was out, and put some other washing into the machine.	She had just gone out the back to hang the hand-washed items on the clothes-line when she heard her mother-in-law scream, whereupon she rushed underneath the house and saw that her car was on fire.	She could not see her son but, on reaching into the back seat, managed to extricate him.








-
A neighbour drove them to the Royal D.a.£, in Hospital where the applicant was admitted with severe burns to
80 per cent of his body.	The incident has left him with permanent disfigurement.


Mrs Augusto stated that the fire must have started at about 5 or 10 minutes to twelve because she looked at her watch whilst travelling to hospital and noticed that it was twelve o'clock.	She particularly remembers this time, she says, as it is considered bad luck in Timor, where she is from.		The police officer who attended the scene said that he was first notified of the fire at 12:04 pm.	He was not personally aware of this time but gleaned it from a communication card made out at police headquarters.	In any event, it seems likely that the applicant had not been home for more than about fifteen minutes when the fire broke out.	The respondent invites me to find that this is a minimum time but, as will appear, I do not find the length of time to be a material factor in reaching my decision.

The applicant's grandmother did not give evidence as she now lives in Portugal and has done so since shortly after the accident.

There was evidence that the applicant was in the habit of playing in his mother's car.	His mother stated






that when he did so he would stand at the steering wheel and pretend to be driving, turn the lights on and off and honk the horn.	A neighbour whose bedroom window faced the Augusto's house also gave evidence that on "numerous" occasions (precisely what was meant by this was not established) his attention was drawn by the honking of the horn to the fact that the applicant was playing in the car.

I find, on the basis of Mrs Augusto's evidence, that the applicant had not simply been left in the car pending the resumption of her shopping trip, but that he had, unbeknown to her, returned to it, as was his habit, to play.

The cause of the fire was not clear.	It was formally admitted before me, and I therefore find, that the applicant himself caused the fire by playing with a cigarette lighter whilst playing in the car.

The Motor Accidents (Compensation) Act ("the Act") provides for the payment of benefits in section 7, which relevantly provides:

"Subject to this Part, where a resident of the Territory dies or suffers injuries in or as a result of an accident that occurred in the Territory or in or from a Territory motor vehicle, there is
payable ... such benefits as are provided in this
Act."








"Accident" is defined in section 4 to mean, inter alia:


"(al in relation to the Territory - an occurrence -
(ii) in any place in the Territory, other than public street, caused by or arising out of the use of a Territory motor vehicle ...
occurring on or after 1 July 1979 and which results in the death of or injury to a person."


It is submitted that the applicant is entitled to benefits under the Act on two bases:	first, that on a proper construction of section 7 it is sufficient for the applicant to show that he was injured in a Territory motor vehicle without any need to establish an "accident" as defined; alternately, that there was an "accident", that is, that the injuries were "caused by or arose out of the use of a Territory motor vehicle."

The first of these submissions relies on a construction of section 7 to provide for benefits in two situations:
	where a person suffers injuries "... in or as a result of an accident that occurred in the Territory"; and
	where a person suffers injuries"... in or from a Territory motor vehicle."




This construction requires that the words "or in or from a Territory motor vehicle" in section 7 be referred back to "injuries" and not to an "accident".	The basis put forward
in support of this construction is that to relate the words back to the word "accident" creates the linguistic nonsense:


"	a resident of the Territory dies or suffers injuries as a result of an accident ... from a Territory motor vehicle."


The respondent replies that to speak of
"injuries ... from a Territory motor vehicle" has no more grammatical logic than an "accident •.. from a Territory motor vehicle."	I disagree.	A pedestrian who was hit in another state by a Territory-registered car could well be said to have suffered "injuries ..• from a Territory motor vehicle":	although the word "from" is perhaps not well chosen ("caused by", for instance, might have been preferable) it does not require great grammatical contortion.		I note that this situation is provided for in other ways by the Act (see section 4, the definition of "accident" in relation to places outside the Territory), nevertheless it serves to illustrate the grammatical sense of the construction pressed by the applicant.

On the other hand, it is not so easy to find examples of an "accident ... from a Territory motor vehicle."	The applicant suggested that this could only cover such situations as a bystander hit by a missile thrown from a motor vehicle or by shrapnel from a bomb exploding in a






motor vehicle.	Both examples fall, in any event,	outside the concept of "accident" as defined.	A more appropriate example might be a bystander hit by a tyre flying off a moving vehicle.		This would fall within the concept of "accident", however some contortion of the English language is required to reach even this result.

It is nevertheless an unfortunate fact that Acts of Parliament are not always drafted with the grammatical precision that might be expected.	It is therefore necessary to have regard to other provisions of the Act in construing section 7.	This exercise makes it clear that the occurrence of an "accident" is fundamental to the benefits provided by the Act.

The respondent referred me to the long title to the Act (as to the relevance of which, see Clunies-Ross v Commonwealth of Australia & Ors. (1984) 155 C.L.R. 193 at
199) which reads:


"An Act to establish a no fault compensation scheme in respect of death or injury in or as a result of motor vehicle accidents, to prescribe the rate of benefits to be paid under the scheme, to abolish certain common law rights in relation to motor vehicle accidents, and for related purposes" (emphasis added).


It appears that the meaning of "accident" when used in the long title may be restricted by its definition in






section 4 (see Bennion, Statutory Interpretation, Butterworths (U.K.), 1984 at p. 281).	This accords with the presumption of consistency of use of words throughout statutes (as to which see Pearce, Statutory Interpretation in Australia (2nd ed.), Butterworths, 1981 at para. 39).

I would not be content to construe the section in a way which to my thinking is grammatically absurd on this basis alone.	However, compelling support for the respondent's preferred construction is found in the definition of "Territory motor vehicle" in section 4.	It is not necessary to set out the entire definition; suffice it to say that "Territory motor vehicle" is defined exclusively by reference to an "accident" occurring either outside or inside the Territory.	While the presumption of consistency of use of terms is rebuttable, I cannot see how the word "accident" appearing in this definition could be said to carry a meaning different from its meaning as defined in the same section.	Had it been the intention of the legislature to provide compensation for all injuries suffered in a Territory motor vehicle, the words "incident" or "occurrence" could have been substituted for the word "accident" in the definition of "Territory motor vehicle".

Further, so many of the other provisions of the Act rely on the existence of an "accident" (see sections 8, 9, 10, 11, 13(1)(a), 14, 17, 18, 21, 22, 24, 25, 26, 31, 38,






40A and 41) that I am compelled to the conclusion that the construction of section 7 preferred by the respondent, whilst grammatically absurd, is the one intended.	Benefits simply cannot be calculated, nor exclusions applied, independently of the existence of an "accident".

It follows that the applicant cannot recover merely by virtue of his injuries having been sustained in a Territory motor vehicle.

It is therefore necessary to consider whether there was indeed an "accident"; that is, whether the applicant's injuries"... arose out of the use of a Territory motor vehicle", there being no attempt to argue that they were "caused by" such use.	In State Government Insurance Commission v Stevens Bros. Pty. Ltd. & Anor. (1984) 154
C.L.R. 552 at 559, Dawson J said of the words "arose out
of" :


"That requires the application of a wider test which, although it involves some causal relationship between the use of the vehicle and the injuries, does not require the direct or proximate relationship between the vehicle and the injuries which would be necessary to conclude that the injuries were caused by the vehicle ..."


(see also the judgment of Murphy, Wilson, Brennan and Deane JJ, supra at 555 and Dickinson v Motor Vehicle Insurance Trust (1987) 163 C.L.R. 500 at 505).	If the applicant's






presence in the car could be ascribable to some use of the motor vehicle, he is not barred from recovery by reason that the immediate cause of the fire was his own use of a cigarette lighter:	this much is clear.

However, Dawson J continued (supra):


"But in order to apply the wider test there must be a use of the vehicle and it is here that room for difference emerges.	Although the cases establish that a broad view should be taken of what amounts to use of a vehicle in the context of the relevant policy, they also establish that there are limits and that not all acts upon or in relation to a vehicle involve the use of that vehicle."



In Fawcett v B.H.P. By-Products Pty. Ltd. (1960) 104
C.L.R. 80 at 91-92 Windeyer J said:


"It is to the damages caused by or arising from the movement of vehicles as units in road traffic that the Act is primarily directed.		In the case of a motor car it is said that to use it means, for the purposes of the Act, to employ it for what has been called its vehicular purpose.	In that sense an injury caused by using a motor car to provide electric light, for example, could not ordinarily be said to be caused by the use of a motor car in the sense that that expression is used in the Act.	The Act, I think, does contemplate the "use" of a motor car as involving driving it or doing something to it or with it that is incidental to its normal use as a motor car."


Recovery has been permitted in a number of cases for injuries sustained whilst a vehicle was being loaded in preparation for use:	see Government Insurance Office of






N.S.W. v R. J. Green & Lloyd Pty. Ltd (1965) 114 C.L.R. 437; Hancock v The Sydney City Council [1987] A.T.R. para. 80-085; Matteoni v The Nominal Defendant [1974]
N.T.J. 981.		Similarly, where a vehicle was being lifted after use:	see State Government Insurance Commission v Steven Bros. Pty. Ltd. & Anor., supra.

Recovery was even permitted, in Jorgensen v Motor Accidents Board [1983] V.R. 88, in respect of injuries suffered by a cyclist who hit an unattended, properly parked car.	Tadgell J stated (at 95-96):


"	[the claimant's] collision with a motor car did not occur at a time when the motor car was in use.
That might not be fatal to his claim, however, if there were some prior use of the motor car out of which his injuries could be said to have arisen.	It does not seem to me that injuries must arise during the course of use of a motor car in order to arise out of such use ... I think there was evidence before the Tribunal from which it could have been properly inferred that the car with which Jorgensen collided had been in use at the time it was parked at the  kerb - it had fairly obviously been purposely driven there ... Jorgensen ... sustained his injuries by physical collision with a car at the place to which it had been brought in the course of its user.	While it is not possible to conclude that its user was continuing at the time of the collision, a sufficient non-coincidental nexus exists between prior user and the injuries to enable it fairly to be said that the latter arose out of the former ... [T]he injuries would not have been sustained as they were had it not been for the fact that the car had been brought in the course of its ordinary user to the place where it was at the time of the accident."






With respect, I do not see how this conclusion can be correct.	I think it at odds with the statement of Windeyer Jin	Government Insurance Office of N.S.W. v
R. J. Green & Lloyd Pty Ltd, supra at 447, that:


"The words 'injury caused by or arising out of the use of the vehicle' postulate a causal relationship between the use of the vehicle and the injury. 'Caused by' connotes a 'direct' or 'proximate' relationship of cause and effect.	'Arising out of' extends this to a result that is less immediate; but it still carries a sense of consequence.	It excludes cases of bodily injury in which the use of the vehicle is a merely casual concomitant, not considered to be, in a relevant causal sense, a contributing factor."


It seems entirely fortuitous that Mr Jorgensen's injuries were sustained as a result of hitting a parked vehicle and not, for instance, a tree.	I do not think that the vehicle's previous use, of which the only evidence was that it was correctly parked, could have been more than a "casual concomitant" to the injuries.	The position, it seems to me, would have been otherwise if the vehicle was parked like the truck in Chop Seng Heng v Thevannasan s/o Sinnapan & Ors [1975] 3 All E.R. 572.

On the other hand, recovery has not been permitted where injuries were sustained during repairs being carried out on a vehicle:	see May v Transport Accident Commission (1988) 5 ANZ Insurance Cases para. 60-884 and
The Government Insurance Office of N.S.W. v King (1960) 104






C.L.R. 93; cf. Clement v Clement & Anor. (1984) 1 M.V.R.
435 in which the nexus between the use of the vehicle and the injuries was said (at 442) not to be the fact that repairs were being carried out but rather that it had previously been driven to and parked in a precarious position on a sloped driveway where it was to be jacked up for the repairs to be carried out.

The case cited to me which most closely approximated the facts of the present case was Dickinson v Motor Vehicle Insurance Trust, supra.	In that case a father, in the course of an intended journey from point A to point C, left his two children temporarily in his parked car at point B while he went to buy some records.	The appellant, who was asleep in the car, was injured when her brother, aged 4½, ignited a floor mat by playing with a box of matches that he found in the car.	Negligence in leaving the matches there was found to have been established as against the father:	his right of recovery from the Motor Vehicle Insurance Trust depended on his ability to establish that the car was in "use" at the relevant time.	The High Court found that it was; it said (supra at 505):

"There can, in our view, be no doubt that the motor car was being used within the meaning of the Act at the time at which the appellant sustained her injuries.	It was in use to carry the appellant and her brother as passengers in the course of a journey which was interrupted to enable the appellant to do some shopping.	There is no suggestion that the interruption was other than temporary.	'Use' for the






purposes of the Act extends to everything that fairly falls within the conception of the use of a motor vehicle and may include a use which does not involve locomotion ... Thus the occupation of the motor car by the appellant and her brother as passengers whilst the car was stationary and their father was absent, was a use of the vehicle within the meaning of the Act.	The interior of the motor car caught fire whilst it was in use in that way.	The injuries which the appellant sustained as a result arose out of that
use .. "


I have set out the facts of Dickinson and the passage containing the reasoning of the Court in some detail as I consider that there is a vital distinction between that case and the case presently before me.	The car in Dickinson was in "use" in the sense that the appellant and her brother were passengers in the car during a temporary interruption to a journey in the course of which the injuries were sustained.	The evidence in the present case, on the other hand, is that while there was similarly a temporary interruption to a shopping trip which was intended shortly to be resumed, the applicant was not left in the car as a passenger during that interruption.
Rather, he returned to the car, without his mother's knowledge, for his own purposes:	that is, to play in it. This cannot possibly fall within the concept of use of a motor vehicle as a motor vehicle.		It is akin to the example given by Windeyer Jin	the passage I have cited above from Fawcett v B.H.P. By-Products Pty Ltd, supra, of using a motor car to provide electric light.
.
'



'I'he only way in which these injuries could be said to arise out of the use of a motor vehicle is on the basis of the "past use" connexion posited in Jorgensen, supra; that is, that the applicant would not have been playing in the vehicle had it not previously been used by his mother to park it under the house.	As I have said, I do not think that Jorgensen is correct.	If it were it would be sufficient, for instance, that his mother had parked the car under the house six weeks before and not used it
since.	This would be to extend the concept of "arising out of the use of a motor vehicle" to "arising out of or in any way connected howsoever remotely, with the use of a motor vehicle" and this cannot be what was intended by the legislature.

I was reminded that legislation of this nature is to be construed, wherever possible, favourably to an applicant:	see, for instance, Government Insurance Office of N.S.W. v R. J. Green & Lloyd Pty. Ltd., supra at 444 per Barwick CJ and Fawcett v B.H.P. By-Products Pty. Ltd., supra, at 92 per Windeyer J; but in the circumstances of this case, however benevolently one construes the Act, the plaintiff is unable to demonstrate his injuries "arose out of the use of a Territory motor vehicle".

The application must be dismissed.

