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By notice of motion dated 30 November 1989 the accused, Martin James Breen, seeks orders pursuant to s.339 of the Criminal Code that (I quote from the notice of motion):

"l.	The indictment herein be quashed as against the accused MARTIN JAMES BREEN on the grounds that the proceedings in these matters are oppressive and constitute an abuse of process of this Honourable Court; alternatively

	That the indictment herein be stayed as against the accused MARTIN JAMES BREEN on the grounds that the proceedings in these matters are oppressive and constitute an abuse of process of this Honourable Court; alternatively


	The indictment herein be stayed as against the accused MARTIN JAMES BREEN on the grounds that the




proceedings in these matters are vexatious or harassing;

	That the indictment herein be quashed as against the accused MARTIN JAMES BREEN on the ground that it is formally defective."





The indictment in respect of which the orders are sought charges the accused that (I quote the indictment verbatim):


"Between 8 October 1987 and 5 November 1987 at Darwin in the Northern Territory of Australia and divers other places, did attempt to pervert the course of justice in that the said Martin James Breen knowing that
Malcolm Samuel Douglas had been killed at
3 Kurrajong Crescent, Nightcliff, interfered with evidence at the said scene of the death, assisted in the removal of the body of Malcolm Samuel Douglas from the said scene and assisted in the improper disposal of the said body in the Elizabeth River, and failed to report the death of the said Malcolm Samuel Douglas to a member of the Police Force, and left the Northern Territory without first advising the Police of his knowledge of the circumstances of the death of the said Malcolm Samuel Douglas, and made false, misleading and inaccurate statements to members of the Northern Territory Police Force who he knew were carrying out official inquiries into the death of the said
Malcolm Samuel Douglas.
Section 109 of the Criminal Code."



Before setting out the relevant history of the matter it is convenient to reproduce certain provisions of the Criminal Code.
...	..	\_




Section 13(1) provides:


"13.	ACCESSORIES AFTER THE FACT

	A person who receives or assists another who, to his knowledge, has committed an offence in order to enable him to escape prosecution becomes an accessory after the fact to the offence."




Section 109 provides:


"109.	ATTEMPTING TO PERVERT JUSTICE

Any person who attempts, in any way not specially defined by this Code, to obstruct, prevent, pervert or defeat the course of justice is guilty of a crime and is liable to imprisonment for 2 years."



Section 294(2) provides:


"294.	PUNISHMENT OF ACCESSORIES AFTER THE FACT
( 1)

	Any person who becomes an accessory after the fact to any other crime of such a nature that the offender may be sentenced to imprisonment for a term greater than 3 years is guilty of a crime and is liable, if no other punishment is provided, to imprisonment for 2 years."




Section 21 provides:


"21. STAY OF VEXATIOUS, &c., PROCEEDINGS
Notwithstanding anything contained in this Division, a judge or a justice of the peace, in any








p oper case, may order that proceedings brought before him be stayed on the ground that they are vexatious or harassing and thereupon they shall be stayed."



Section 339 provides:


"339.	MOTION TO QUASH INDICTMENT

	The accused person may before pleading apply to the court -


	to quash the indictment on the ground that it is calculated to prejudice or embarrass him in his defence to the charge or that it is formally defective; or


	to stay the proceedings on the ground that they are vexatious or harassing.


	Upon such motion the court may quash the indictment, order it to be amended in such manner as the court thinks just, stay the proceedings or refuse the motion."




Section 299 provides:


H  299 o	ALTERING CHARGES AFTER COMMITTAL
When a person charged with a crime has been committed for trial and if, in the opinion of the person responsible for the presentation of the indictment, the evidence produced at the preliminary proceedings is such that he ought to be charged with some further or other offence he may present an indictment charging such further or other offence."



Section 302 provides:











"302.	NOLLE PROSEQUI

	A Crown Law Officer or an officer appointed by the Administrator in Council to present indictments may inform any court, by writing under his hand, that the Crown will not further proceed upon any indictment then pending in that court.


	When such information is given to the court the accused person is to be discharged from any further proceedings upon that indictment."




At the conclusion of a committal hearing that was heard intermittently between 21 March 1988 and 20 May 1988, the accused and one, Ferguson, were jointly committed for trial upon charges of murder of one Malcolm Samuel Douglas.
Neither Ferguson nor the accused were indicted on charges of murder.	The Crown case against Ferguson and the accused came on for trial before Nader J.	On 26 September 1989 indictments were presented against Ferguson charging him with manslaughter of Malcolm Samuel Douglas and against the accused for being an accessory after the fact to manslaughter.	It is desirable that I set out the terms of the charge against the accused on that indictment in full. He was charged that:

" ... on 8 and 9 October 1987 at Darwin knowing that David Ferguson had committed the said crime of manslaughter, assisted the said David Ferguson in order to enable him to escape prosecution.
Sections 13(1) and 294(2) of the Criminal Code."
\_





On 26 September 1989, the accused applied for and obtained an order for a separate trial.	No direction was given that the accused's trial would immediately follow that of Ferguson, though it was expected to follow shortly thereafter.	In respect of the indictment against the accused, no plea was taken.	The trial against Ferguson proceeded to conclusion and a verdict of not guilty reached.

On 10 October 1989, the Crown, pursuant to s.302 of the Criminal Code, entered a nolle prosequi in relation to the charge against the accused of being an accessory after the fact to manslaughter.	The present indictment was presented to Nader Jon	the same day that the nolle prosequi was entered.

The notice of motion before me refers to abuse of process.	Section 339 of the Criminal Code makes no mention of abuse of process and Mr David QC for the accused said that he relied both upon the provisions of the Code and the inherent power of the court, though principally on the terms of s.339 itself.	The accused does not allege that a trial on the present indictment would be unfair to the accused in the sense that his defence would be prejudiced. There are no dead witnesses or anything of that sort.	Nor does delay form a part of the accused's case.	The accused's case is two-fold; first, that for the Crown to








proceed with the fresh indictment is an abuse of the process of the court; and secondly, for the Crown to proceed with the indictment is both vexatious and harassing to the accused.	As I have said, no prejudice or embarrassment to the accused in the presentation of his defence is alleged, and whilst the notice of motion speaks of defects in the form of the indictment, that ground was abandoned before me.	Counsel were agreed that where the indictment speaks of Douglas having 'been killed', that must be taken to mean having been unlawfully killed, and the application was argued on that basis.

The accused says that the acquittal of Ferguson rendered the accused's acquittal on the accessory after the fact charge inevitable and incontestable and that in the event of such acquittal autrefois acquit could have been pleaded in bar to the fresh indictment.	Here, it was said, for the Crown to avoid the inevitable by entry of a
nolle prosegui and seek to proceed with the present indictment was nothing more than a tactical ploy prompted by motives of the ignoble kind referred to by His Honour the Chief Justice in R v Haslett (1987) 50 N.T.R. 17 at 20, where he said:

"Their motives - to use a simile based on a phenomenon rarely seen in Darwin - may have been as pure as the driven snow.	But these are, alas, suspicious times and it may be that certain lewd fellows of the baser sort might murmur that something in the nature of chagrin or taking one's bat home had crept into the deliberations
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of the m ghtr.	To_su h_cana:ds those representing the Crown maintain a dignified silence.	It is the right of the Crown, they say, to issue ex officio indictments and it is not for the Crown to give reasons."



It was not cricket, said Mr David QC, in summing up his case for the accused.

To all of this Mr Hiley QC for the Crown submitted first, that it was not for the court to interfere with the prosecutory function other than in extreme and exceptional circumstances, and that no such circumstances were demonstrated here; secondly, that unfairness to the accused lies at the root of any allegation of abuse of process, vexation, or harassment and that no personal unfairness could be demonstrated; indeed, as Mr Hiley said,
Mr David QC for the accused expressly disavowed any reliance upon actual prejudice; thirdly, that the accused could have been prosecuted to conviction on the charge of accessory after the fact notwithstanding Ferguson's acquittal; and fourthly, that autrefois acquit would not be available to the accused as a bar to the present indictment even if he had been acquitted of being an accessory after the fact.

I digress to say it was not argued before me that the Criminal Code "covered the field" and that the court had no residual power in respect of abuse of process in its

criminal jurisdiction under the Code.	I have come to a conclusion that does not require me to decide as to the existence or otherwise of some residual inherent power outside ss.21 and 339 of the Code.	In any event, I would be content to accept the ruling in this regard in
R v Haslett, supra, at 24.


As a matter of law, an ingredient in the offence of accessory after the fact against the accused was proof of an offence by Ferguson.	Did the jury's verdict of not guilty in respect of Ferguson render the accused's acquittal on the accessory after the fact charge inevitable?	I think not.

The accused relied upon the decision of the Court of Criminal Appeal in Rowley (1948] 1 All E.R. 570.	In that case the appellant was convicted as an accessory after the fact to a charge of receiving.	The alleged receivers were tried in respect of the principal offence at a subsequent trial and were acquitted.	The appellant's conviction was quashed.

Humphreys J, in a passage particularly relied upon by the accused, said at 571:

"If the appellant had not pleaded guilty and the other two men had been acquitted as they were, the prosecution would have been bound to offer no evidence on this indictment against the appellant because it








would be absurd to say that a man had assisted and comforted persons, knowing that they had committed a felony when they had not committed a felony."



However, that statement was not only contrary to principle and the authority of the day, it is contrary to the law as subsequently 'redirected' by the High Court in
R v Darby (1982) 148 C.L.R. 668, which was not cited to me.


I turn first to the authorities preceding R v Darby, supra.

In R v Williams (1932) 32 S.R. (N.S.W.) 504 the applicant was convicted of being an accessory after the fact to the murder of his child.	At a subsequent trial the alleged principal, his wife, was found not guilty of murder.

Street CJ (with whom James and Davidson JJ concurred), commenting on the submission that the conviction could not stand, said at 507:

"I do not think that there is any substance in that submission.	The Crimes Act 1900 {s.347) provides that every accessory after the fact to any felony may be indicted, convicted and sentenced, as such accessory either before, or together with, or after the trial of the principal felon, whether such felon has been previously tried or not or is amenable to justice or not.	That section appears to me to be a clear authority enabling the Crown to put an accessory after the fact upon his trail even though the principal felon may not yet have been brought to trial."
. :.-'.•, ,,,_





But what if the principal is acquitted?	His Honour continued at 507-508:


"If afterwards, for some reason, that principal, on being put upon his trial, is acquitted, that does not invalidate the earlier proceedings."




His Honour referred to Morris v Tolman [1923] 1 K.B.
166 where Lord Hewart (with whom Avory and Sankey JJ concurred) said at 169:


"It does not in the least follow because a principal is acquitted that another person may not be convicted for aiding and abetting."



Street CJ saw this reasoning as directly applicable to a charge of accessory after the fact; R v Williams, supra, at 508:

"	it can make no difference in principal[sic] whether the charge is that of being an accessory after the fact to a crime which has been committed.	The principle must be the same ..."



The reasoning of Street CJ and Lord Hewart is consistent with DPP v Shannon [1975] A.C. 717 where the House of Lords held that the respondent's conviction for conspiracy should stand unaffected by the acquittal of his alleged co-conspirator at a subsequent separate trial.



Reference might also be made to Gillies, The
Law of Criminal Complicity, The Law Book Company (1980) at
207:


"	the reasoning in Shannon is logically applicable to situations of an ex facie repugnancy between the verdicts in the context of joint participation in crimes other than conspiracy.	The reasoning in Shannon is indeed all the more compelling in this situation, in that there was always less justification in any event for recognising any such doctrine of repugnant verdicts in respect of offences which are not intrinsically plural in character."



Of course, Shannon was a case of conspiracy and this is a case of accessory after the fact.	Moreover, here we have the inverse of the case in Shannon.	While in Shannon the initial trial resulted in a conviction and the subsequent trial in an acquittal, here we have an initial acquittal; and for resolution, the question whether this would necessarily lead to an acquittal of the accused as an accessory after the fact.	If it were necessary to so hold, the question might be answered in the negative, for the reasons given in Williams, supra and Morris v Tolman, supra:	a person can be convicted as an accessory after the fact notwithstanding the acquittal of the principal in a prior separate trial.	But, since R v Darby, supra, it is neither necessary nor desirable to adopt that chain of reasoning.	The same answer is to be had, and the answer







should be arrived at, by directly applying R v Darby, supra, without reference to any earlier authority.	In my view (pace Bar Assn v Forbes Macfie Hansen (1988) 82 A.L.R.
431 at 441) the reasoning in R v Darby, supra, is applicable to a charge of accessory after the fact.


In R v Darby, supra, it was held that the conviction of a conspirator whether tried together with or separately from an alleged co-conspirator may stand notwithstanding that the latter is or may be acquitted unless in all the circumstances of the case his conviction is inconsistent with the acquittal of the other person and that a verdict of not guilty does not necessarily mean that an accused is innocent.	Gibbs CJ, Aicken, Wilson and Brennan JJ said at 678:

"In the light of the wealth of both academic and judicial consideration that has been devoted to this topic in recent years, we have no doubt that this court should now redirect the common law of Australia on to its true course.	It should determine that the conviction of a conspirator whether tried together with or separately from an alleged co-conspirator may stand notwithstanding that the latter is or may be acquitted unless in all the circumstances of the case his conviction is inconsistent with the acquittal of the other person.	In our opinion such a determination will focus upon the justice of the case rather than upon the technical obscurities that now confound the subject."



See, too, Mickelburg v R (1989) 86 A.L.R. 321 at 356. Inconsistency depends on the state of the evidence not the
state of the record; cf. Surujpaul v The Queen [1958) 1
W.L.R. 1050 (PC).


In the present case it cannot be said that Ferguson's' acquittal is inconsistent with either the accused being convicted of being an accessory after the fact, or being convicted of the present charge.	It is true the Crown shall have to prove Ferguson committed an offence, but the acquittal, on different evidence in a different trial in respect of a different lis between different parties, does not prevent this; and there is nothing in the nature of an estoppel.

For these reasons, I do not consider that the accused's acquittal on the accessory after the fact charge was inevitable and I reject the accused's submission to that effect.

In applying R v Darby, supra, and discarding Bar Assn v Forbes Macfie Hansen, supra, I have decided this issue on authority which, as I have said, was not cited to me.	In doing so I am not unmindful of the sometimes sharp differences of judicial opinion as to the appropriateness of this course, (see eg. Paterson, The Law Lords, MacMillan Press (1982) at 38 ff., Cowen, Isaac Isaacs, Oxford (1967) at 124,125), but should the accused cry "foul'', or claim to have been bowled by an under-arm, I take comfort first,







from the fact that Shannon, supra, was cited by counsel for the Crown, and secondly, from the judgment of the
Privy Council in Bank of New South Wales v O'Connor (1889)
14 App.Cas. 273 at 281 - a judgment delivered by
Lord Macnaghten on the occasion	of a quite spectacular omission by a future Lord Chancellor.

It is unnecessary to consider the accused's second submission, namely that autrefois acquit might have been pleaded in bar to the present indictment.	Nor is it necessary to discuss ss. 17 and 18 of the Criminal Code.

In the absence of undue delay (and none is alleged), or prejudice to the accused in presenting his defence to the present charge (and none is alleged) or anything else that might prevent a fair trial (and nothing is alleged) I do not consider the Crown's actions are an abuse of process or vexatious or harassing to the accused; cf. R v Haslett, supra, Re Seidler [1986] 1 Qd.R. 486 at 489; R v Doyle
(1987) 30 A.Crim.R. 379; R v Economou (1989) 51 S.A.S.R.
421; Jago v District Court of N.S.W. (1989) 63 A.L.J.R. 640, 87 A.L.R. 577.	There is no suggestion that the matters canvassed at the original murder committal did not fully alert the accused to the allegations underlying the present Crown case against him.	It cannot be said the proceedings are brought without reasonable grounds.	The statutory grounds set out in s.339 of the Code are not made

V
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out.	It is not shown, expressly or by inference, that it is unjust for the present indictment to proceed to trial at this stage in its present form.

Perhaps, for purposes of clarity, the word 'unlawfully' might be inserted before the word 'killed' where it appears in the indictment.	I shall hear counsel on this if they wish, and as to the future conduct of these proceedings.

The Notice of Motion is dismissed.

