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DIRECTOR OF NATIONAL PARKS AND WILDLIFE V BARRITT & ANOR

Supreme Court of the Northern Territory of Australia Kearney .J.
9, 10 August; 17 October 1990, at Darwin.



CERTIORARI - error of law - findings of fact by Coroner - whether power to quash preliminary findings but not the ultimate finding - whether power to quash comments and recommendations

CERTIORARI - excess of jurisdiction - whether Coroner has power to make recommendations aimed at preventing similar tragedies - whether such recommendations can be quashed - Coroners Act, s.9A

CORONER - judicial review - whether common law power to review affected by statutory power - whether person with locus standi at common law to seek review requires statutory fiat of the Attorney-General - Coroners Act, s.40

CORONER - natural justice - notification of inquest to person interested - failure of person interested to seek representation - whether Coroner under duty to notify person of likely adverse finding before making finding

CORONER - powers of recommendation - whether Coroner has power to make recommendations aimed at preventing similar tragedies - whether such recommendations can be quashed - Coroners Act, s.9A(2)
LAW REFORM - Coroners Court - need for Coroners Rules to regulate procedure at inquest or inquiry
NATURAL JUSTICE - application of rules of natural justice to coronial inquiry - notice of hearing - whether Coroner required to notify all interested persons of likely adverse findings before making findings

STATUTORY INTERPRETATION - "on an application made by or under the authority of the Minister" - whether all applicants for judicial review of an inquest require fiat of the Attorney-General - Coroners Act, s.40.

Cases followed:
Australian Broadcasting Tribunal v Bond (1990) 64 ALJR 462
Bilbao v Farquhar (1978) 1 NSWLR 528
Maksimovich v Walsh (1983) 2 NSWLR 656
Maksimovich v Walsh (1985) 4 NSWLR 318
Mirror Newspapers Ltd v Waller (1985) 1 NSWLR 1
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kea90152
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No.881 of 1988
 





BETWEEN:

DIRECTOR OF NATIONAL PARKS AND WILDLIFE
Plaintiff

AND:
DENNIS JOSEPH BARRITT SM,
a Coroner for the Northern Territory of Australia
First Defendant

and

ATTORNEY-GENERAL FOR THE NORTHERN TERRITORY OF AUSTRALIA
Second Defendant


CORAM:	KEARNEY J.


REASONS FOR DECISION
(Delivered 17th day of October 1990)



The relief sought

The National Parks and Wildlife Service (herein the "NPWS") is established under the National Parks and Wildlife Conservation Act 1975 (C'th) which provides for the creation of National Parks.	In general terms, the Act provides for the Director of National Parks and Wildlife (herein "the Director") to administer, manage and control those Parks and the NPWS to assist him in doing so.	The Uluru National Park, of which Katatjuta (The Olgas) forms part, is accordingly administered by the Director and staffed by the NPWS.
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By Originating Motion filed on 9 December 1988 the Director as plaintiff sought an order in the nature of certiorari -

" - - quashing in whole or in part the decision Inquisition and findings pronounced on 12 October 1988 of the first defendant made as Coroner holding an inquest into the death [on 13 January 1988] of Thomas Erwin Graebner".

The "Inquisition" is simply the formal document embodying the findings of the Coroner.

This application for judicial review under Order 56 of the Rules of the Supreme Court came before me on 9 August 1990.	Mr Hiley of senior counsel for the Director
particularized the relief sought. that the Coroner's findings as to
 Ultimately, he conceded the manner in which
Graebner met his death, and as to the cause of his death, should stand.	This concession was very proper, in my opinion; there can be no question of a Coroner's verdict in terms of s.37(1) of the Coroners Act {herein the "Act") being quashed, unless it is shown that there would probably be a different verdict if a new inquest were held.
Manifestly, that was not the position here.		Mr Hiley sought to have those parts of the Coroner's findings quashed which, he contended, adversely affected the NPWS.	Annexure "A" to this judgment sets out the relevant parts of the Coroner's reasoned decision of 12 October 1988; in the end Mr Hiley sought that the "findings" marked T, U, V and Y, and the recommendations AE, AF, AH, AJ and AK, be quashed.



The events leading to the inquest

The Coroner's decision is at Annexure "A" but, for convenience, the events leading to Graebner's death may be
file_3.bin










set out here.	Graebner was one of a party of some 60 German tourists, apparently scouts, who were touring in Australia.	They arrived at the camping ground in Yulara on the evening of 12 January 1988.	The next morning most of them went in two coaches to the Olgas.	They set off on a walk through the Olgas, departing from Katatjuta Lookout carpark at approximately 8.30 am.	Each person carried a
	litre bottle of water.	They intended to walk to Katatjuta Lookout and then through the various rock formations to the Valley of the Winds.	(To understand what they were about see the map Annexure "B".)	From there they intended to walk to the eastern end of the Mount Olga Gorge and to climb into and walk through that Gorge to its carpark, where the coaches would be awaiting their arrival at 12.30 pm.	The leader of the group, Mr Weber, had been supplied with an NPWS Park map by one of their coach drivers.	It will be noted that the Park map supplied by NPWS at that time (reproduced at Annexure "B") showed the route from Katatjuta Lookout to the Valley of the Winds and thence to the eastern end of Mount Olga Gorge as an "unmarked walking track".


As the party made its way along this route, smaller groups split off, most of them travelling generally in the same direction.	It was extremely hot.	When the main group eventually reached the eastern end of Mount Olga Gorge they realised that it would be impossible for them to climb into the gorge because of their physical condition.	They decided to continue walking south so as to strike the Docker River road, about 2 kilometres away, from whence they could readily retrieve the buses from the Mount Olga Gorge carpark.	Accordingly, a small group of the stronger walkers commenced to walk towards the Docker River Road.	Graebner, who had been resting with the main group, got to his feet and said words to the effect: "Look, I do see something."
He began to walk relatively quickly after the leading group. After passing them without speaking to them, he was seen by
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them to veer to the left.	This was at a point some hundreds
of metres from the Docker River road. alive again.
 He was not seen

When the walkers reached the road they sent a message to the bus drivers at the Gorge carpark, who then began collecting the members of the group as they gradually emerged onto the road.	There was some confusion; eventually it was discovered that Graebner was missing.	A search of the area was instituted and continued until 8 pm.	The search resumed early the next morning, 14 January; Graebner's body was discovered at 6.20 am, some 750 metres east of Mount Olga, in the approximate location marked "X" on Annexure "B".	Postmortem examination revealed that he had died of heat exhaustion and dehydration.

The Coroner's inquest and findings

On 20 July 1988 the Coroner inspected the scene of the death in the company of Mr Chuk the District Supervisor of NPWS, Sergeant Sims the Officer-in-Charge of Yulara Police, Mr O'Loughlin a lawyer assisting the Coroner, and a secretary.	In his affidavit of 10 April 1990 Mr Chuk deposed as to those events, as follows:-

"(3)	- - I was contacted by Sergeant Steve Sims, Officer-in-Charge of Yulara Police, and requested to attend at the inquest into the death of Graebner to commence on 21 July 1988.
	Sergeant Sims requested my attendance at the inquest to provide details of my involvement in the search for Graebner on 13 and

14 January 1988.
	At no time did an	erson re uest that I attend	[the in uest		on behalf	f t e Director of National Parks and Wildlife.











	Early in the week of 18 July 1988 Sergeant Sims again telephoned and asked that I accompany him and the Coroner to Mt Olga on the afternoon of 20 July 1988.


	On the afternoon of 20 July 1988 I was met at the beginning of the road to the Olgas by Sergeant Sims, the Coroner Mr Dennis Barritt S.M., a court solicitor [Mr O'Loughlin] and a court secretary.


	We then proceeded west about 30 kilometres, stopping southeast of Mt Olga at the point where some of the party of German tourists met the road.	Alighting, we exchanged pleasantries, Mr Barritt commented on the roughness of the road.	We then set off on foot in a northeast direction walking about

1 kilometre to the southeast slope of
Mt Olga.	Sergeant Sims pointed out where the body of Graebner was found on an exposed rocky slope.

	Mr Barritt spoke with Sergeant Sims regarding the weather on the afternoon of the search and mentioned the relative abilities of Europeans and Aboriginals to resist heat stress and the amount of water they would perspire.


	Sergeant Sims and I pointed out how we had searched the area on the 13th January 1988 and the circumstances surrounding the discovery of the body the next day.


	We then returned to the road and I spoke with Sergeant Sims agreeing to meet him at the Yulara Police Station at 9.30 a.m. the next day.	I then returned to the Ayers Rock Ranger Station, and believe that the rest of the party returned to Yulara.


	We did not inspect any other site within the park other  than where the body was found. We did not inspect the beginning of the Katatjuta Lookout/Mt Olga gorge walk.


	On the morning following the Mt Olga site inspection I attended at the Yulara Police Station where I spoke with Sergeant Sims. We then proceeded to the Yulara Community Hall where the inquest was held.	At the commencement of the inquest Sergeant Sims gave evidence.




	I was then requested to give evidence in relation to the search, and a copy of the transcript of my evidence is annexed hereto and marked "B".



(17)	During my evidence the Coroner questioned me as to who is the occupier of the Uluru National Park, and in particular to the leasing of the land by the traditional owners.	I stated that there is a 99 year lease to the Australian National Parks and Wildlife Service."	(emphasis mine)

The inquest opened on 21 July 1988 at Yulara.
Mr O'Loughlin of counsel announced his appearance, to assist the Coroner.	No one else sought leave to appear or to be heard.	Various witnesses testified.	In the course of his evidence at the inquest Mr Chuk said:-

"It's ironic that this second death from dehydration occurred only a few hundred metres from where a young German died last January.	[That was clearly a reference to the death of Horst Lange on
9 February 1987].	The Park has clear signage at both Mt Olga Gorge and Katatjuta look-out informing walkers of the difficulty of the walk, the time to allow, and the need to carry adequate water and a map.	Warnings also appear in the Park brochure and on the Park map.	This aside, the first onus of responsibility rests with the company running the tour.		I would have thought an experienced driver would not consider allowing inexperienced walkers attempt such a difficult walk in such hot conditions.	[The Coroner found that on the last part of the group's walk, the shade temperature would have been about 42.6° Centigrade (108.68°F), and the ambient air temperature "in the high 40's, or more likely high S0's".]	In order to reduce the number of such distressing incidents I suggest posting a number of notices at Yulara and the Ranger Station which would indicate that walkers leaving the track shown in the brochure should first obtain a permit.	Such a system would  enable us to vet the applicants and judge whether they are fit to carry out the walk under the conditions prevailing.	The advent of air-conditioned cars and five star hotels has made summer visitation a fact
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of life.	Tragically tourists cossetted in such facilities are often divorced from the harshness of the outback.	They need to be reminded how dangerous it can be. - - -

I might add that we have made some changes to the Park signage and walking trails at Mt Olga to make them clearer marked.	I don't think that would have necessarily changed this incident because these people were determined to do something out of the ordinary and they were determined to ignore the advice of the bus driver.	They clearly had in their mind this particular walk that they wanted to do, and they were set upon it.	It's a bit unfortunate that they didn't listen to the advice given to them.	We have now closed the walk through the end of Mt Olga Gorge which is the walk they attempted to do, for several reasons.	Mainly public safety, but also for conservation reasons as well.	That's about all I'd like to say."

The Coroner then directed some 19 questions to Mr Chuk, of which I note the following:-

"Who actually occupies the land?	Who is the official occupier of it?---The owner of the land, the National Park?
The owner of the land is the Aborigines?---The Uluru Katatjuta Land trust, yes.
And who is the occupier?---Well, of the land at Mt Olga?


Yes, but don't they lease the land back to - - -?
---That's correct, yes.	There is a 99 year lease to the Australian National Parks and Wildlife Service.
All right.	Now, on 13 January this year when this matter arose, would there have been any Rangers at the Olgas at all?---We have a Ranger patrol that leaves at lunchtime and then patrols the area around the Olgas, including the walking trails, until the park closure so that [the] Ranger is then the last person to leave the Olgas.	At that time the Ranger patrolling Mt Olga would be on his way, and usually leaving about 1300 hours.	In   the summer the visitation to the Olgas is quite low, so
it's only a late patrol.
7




Where there is not a Ranger - I take it all the Rangers would have some means of radio communication?---Yes, yes.	At that stage we were still using the radio system that operates out of Yulara, but we now have our own Park radio system which covers virtually the whole of the Olgas, so every Ranger would be [in] contact with our Ranger Station.

Now, is there any other communication now if an emergency arose at the Olgas?---No, there's not."

There followed some questioning directed to the presence of snakes at the Olgas and the possibility of visitors being bitten by snakes.	The questioning then continued:-

"Mainly pointing that out for the emergency procedures though, there is no - - -?---No, there is not.	We have an emergency call box at Ayers Rock.	Our main emergencies of course are with the climb.		Three-quarters or more of the emergencies in the park relate to the climbing of Ayers Rock, and we have had very few injuries other than the two deaths from dehydration at Mt Olga which is fairly fortunate.

I take it there has been no examination or consideration to solar powered beacons or radio communications?---Well, there are several possibilities.	At Kings Canyon Rangers have installed 44 gallon drums full of tyres which are burnt as a signal, and having been to Kings Canyon and a member of the Emergency Services, and talked to the Rangers over there, I believe that that is not - they don't believe it's a satisfactory solution there, and in view of the distance here at Mt Olga you'd have to burn an immense amount of tyres to create enough smoke, so that's not an option.	The other option is to install an emergency radio box.	I have rejected that on the basis of its location.		The Olgas are a considerably large area and you can only put the box in really one place; and I've found that, particularly with the one at the Rock, it's very prone to false signals or people interfering with it, and there is nothing worse than a system like the boy who cried "wolf", where you get, say, ten times as many false alarms as actual emergencies.
It would create a problem for the Park staff in that they would have to regularly run out there and have a look at this thing and find, as is often the


case with the one at Ayers Rock, that it's in fact a false alarm.	I think in the future - - -

And of course going to the Olgas to check on an alarm system, each trip to the Olgas from Ayers Rock is a fairly hazardous trip because of the condition of the road for most of the year?---Well, it's certainly a hazardous trip if you're going in the opposite direction to the buses, that's when it gets hazardous.	That is true and our staffing in the park is such that many mornings we don't have a Ranger at Mt Olga.	I think ultimately we'll be building a Ranger Station at Mt Olga, but that'll be some years to come, hopefully when there's also a bitumen road at the Olgas.

How many tourists would come to Ayers Rock and  Mt Olga in a year?---It's difficult to ascertain.
Last year was a very busy year and the numbers were around 250,000.	There are various counts based upon the number of tourists who visit Yulara, the number of nights people spend at Yulara and the number of people who enter the Park, and the number of people we actually get money from, but you can say in round terms, quarter of a million."

The inquest was adjourned to 10 August 1988 when it resumed in Alice Springs.	Mr O'Loughlin again appeared, to assist the Coroner.	No one else sought leave to appear or to be heard.	Mr O'Loughlin tendered various exhibits.
Early in the proceedings, at pp.16-17 of the transcript, the following exchange appears:-

"MR O'LOUGHLIN:	Your Worship, in relation to the matter there are two further witnesses that are in attendance outside the court today, and I seek to call those two witnesses.	They are in fact the coach drivers involved in this matter.	Your Worship, I wonder if the matter should be announced outside the court?	I noticed there were some people - - -

THE CORONER:	Yes, it should be announced.	It has surprised me in this matter that the occupier of the land [that is, the Director] has not been represented, although he would have had notice through the Head Ranger. [This was clearly a reference to Mr Chuk].










MR O'LOUGHLIN:	That's true, Your Worship.
THE CORONER:	He was not, I notice, represented at the last inquest into the earlier death in the same area. [This was clearly a reference to the death of Horst Lange on 9 February 1987].
MR O'LOUGHLIN:		The matter of Lange, Your Worship. THE CORONER:	Yes, but I can do no more.
Apparently, it [sic] might be of opinion, and one might have some sympathy with his opinion, that it is not a matter that concerns him because the National Parks and Wildlife Act incorporates the Director and places various things under his care, and on several occasions refers to the care that he has to wildlife; but only, I think, once implies that he has control over cultured or human life in the area, whereas he would have, at common law, the normal responsibilities of a landholder to invitees, particularly when those invitees are charged to come onto the premises."

After various witnesses had testified the inquest was adjourned without day fixed, in order that the Coroner could consider the evidence before him and give his decision.

On 12 October 1988 the Coroner published his decision; the material parts of it are set out at Annexure "A".	He found that Graebner died by misadventure.	That is to say in ordinary words, it was a case of accidental death.	The
ordinary meaning of "misadventure" is no different to "accident"; see R v Portsmouth Coroner; ex parte Anderson (1987) 1 WLR 1640 at pp.1644-6, per Mann J and the discussion in Thurston "Coronership" (2nd edit., 1980) at pp.118-9.	The Coroner stated his reasons for that finding.	In discussing the circumstances surrounding the death, he made various observations and recommendations; see, generally, Annexure "A".




The Director's complaints

The Director bases his claim for the relief sought on p.2, on three grounds, viz:-

	He was not accorded natural justice or procedural fairness by the Coroner.


	The Coroner erred in law in that he made certain findings which were unsupported by the evidence.


3 The Coroner exceeded his jurisdiction in that he took into account various matters which were irrelevant to the inquiry.



Before turning to these grounds for relief it is convenient to deal with the power of this Court to grant the relief sought by the Director.

The power to quash a Coroner's inquest

Mr Riley of senior counsel for the second defendant (herein "the Attorney-General") submitted that this Court has power to quash a Coroner's inquest only if the Attorney-General authorises the application to quash.	The Director's application of
9 December 1988 has not been authorised by the Attorney-General. Mr Riley relied on s.40 of the Coroners Act.	Section 40 must be read in context;	for this reason I now set out the relevant provisions of the Coroners Act.

	The Coroners Act


Section 5 establishes a court of record known as the Coroners Court, constituted by a Coroner.	Section 9A, as far as is material, provides:-
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"(l)	In addition to the powers, authority and jurisdiction conferred on a Coroner by this Act -
- a Coroner has the powers, authority and jurisdiction of a Coroner at common law.
(2)		A Coroner may, by notice in writing, advise a statutory authority, - - of the - - Commonwealth of his findings and may include in the notice such recommendations, if any, as he thinks fit." (emphasis mine)

Section 10(1) provides that the Coroner must hold "an inquest into the manner and cause of death within the Territory of a person" who dies in any of a number of ways which are there set out.	Sections 26(1) and (2) provide:-

"(1)	A Coroner shall fix a time and place at which an inquest - - is to be held.
(2)	A Coroner may adjourn an inquest - - from time to time and from place to place."

Section 28 provides that the Coroner may take a view.	Section 29(1) provides for the Coroner to make "full inquiry" into the manner and cause of the death.	Section 30 empowers the Coroner to issue a witness summons to a person who is able to give relevant evidence.	Section 32, as far as is material, provides:-

"A Coroner may grant leave to a person -


	who, in the opinion of the Coroner, has a sufficient interest in the subject matter of the inquest - - ,

to appear in person at the inquest - - or to be represented by a [barrister or solicitor] and, either personally or by that person, to examine witnesses on matters relevant to the inquest - - ."

Section 33 pro,vides:-
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"Subject to this Act a Coroner is not bound to observe the rules of procedure and evidence applicable to proceedings before a court of law."



Section 37 provides:-

"(1)	At the conclusion of an inquest, the Coroner shall record his findings in relation to -
	the identity of the deceased person;
	when and where the deceased person came to his death; and
	the manner and cause of the death of the deceased person,

and the particulars required by section 10(4) to be ascertained."

See the form of Inquisition at Form 16; this is the document which formally embodies the record of the findings.	It may be noted here that the Act is silent on the question of adding riders to the findings, as is also the Coroners Act (NSW).	The position is different in England.	In the Coroners Rules 1953 (UK), Rule 27 provided:-
"27.	Neither the coroner nor the jury shall express any opinion on any matters other than those referred to in [Rule 26, which was in terms similar to s.37 of the Act].
Provided that nothing in this Rule shall preclude the coroner or the jury from making a recommendation designed to prevent the recurrence of fatalities similar to that in respect of which the inquest is being held."

It can be seen that the proviso contemplated that riders by way of recommendations of a particular type could be added publicly to the verdict.	These riders of a public nature were abolished by the Coroners Rules 1984 (UK); Rules 36(2) and 43 provided:-

"36(2)	Neither the coroner nor the jury shall express any opinion on any other matters [than those set out in the equivalent to s.37 of the Act].
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43.	A coroner who believes that action should be taken to prevent the recurrence of fatalities similar to that in respect of which the inquest is being held may announce at the inquest that he is reporting the matter in writing to the person or authority who may have power to take such action and he may report the matter accordingly."

Thurston, writing in 1980, in "Coronership" at pp.109-110 expressed his views on riders as follows:-

"Riders seldom serve a useful purpose.	A jury may wish to suggest improvements to road conditions or recommend some change in a method of working.	Advice to a jury in the inquest following the Princess Alice disaster in 1878 puts the position clearly:
'You should complain that the thing is altogether unsafe and dangerous to life and that unless some alteration is made other lives will be endangered, but do not, as a jury, suggest any remedy because if you do the result might be that parties implicated might claim to be relieved of responsibility owing to the advice that a jury had said •.. that a scaffold ought to be built that way or a ship required to sail this side or that side
... make any suggestions that something wants attention the same as if you were in your own home, you would say "This must be looked into, but inasmuch as I	am not an architect or a surveyor I shall not suggest that it is to be done in a particular way, but do it, make some alteration to make things safe."'
A coroner sitting without a jury seldom records a rider but he may draw to the attention of an authority or the management of a business that a state of affairs is dangerous and should be remedied.	This may be stated in court or be the subject of a letter."
Section 40 provides: "Where -
(al	an inquest - - has been held; and
(b)		the Supreme Court, on an application made by or under the authority of the Minister, is satisfied that, by reason of fraud, rejection of evidence,


irregularity of proceedings, insufficiency of inquiry, discovery of new facts or evidence or otherwise it is in the interests of justice that the inquest - - be quashed and that another inquest
- - be held,

the Supreme Court may order that the inquest - -	be quashed and may order a Coroner to arrange for the holding of another inquest - - and that Coroner shall thereupon hold or arrange for another Coroner to hold such an inquest	accordingly." (emphasis mine)

	The history of the institution of Coroner


The Act must also be read and understood generally against the background of the long history of the office of Coroner.	It has served a function in the law for some 800 years, formerly in a more vital way than at present.		See generally Thurston, op cit., Chapter I; and J. McKeough "Origins of the Coronial Jurisdiction" (1983) 6 NSWLJ 191.	The King's Court always had a power of oversight and review of Coroners Courts; it was itself "supream (sic) coroner throughout England" - see Stanlack's case 1 Vent. 181; 86 ER 123.

	Conclusions


The general jurisdiction vested in this Court under s.14(1)(b) of the Supreme Court Act includes the common law power of superior courts of record to review the decisions of
Coroners Courts.	That such a power exists at common law is clear; see Mirror Newspapers Ltd v Waller (198 ) 1 NSWLR 1; Bilbao v Farquhar (1978) 1 NSWLR 528 at p.532, per Moffitt P; and In re Rapier (dec'd) (1988) QB 26 at p.28 per Woolf LJ, and at
p.37 per Simon Brown J.	Mr Riley submits, however, that the common law power must be read subject to statute, and the Coroners Act constitutes a code.	Hence, he submits, the effect of s.40 of the Act (see above) is that the Attorney-General is now the statutory "filter" for any application to quash.	I note that in some other jurisdictions legislation corresponding to the
'




Coroners Act contains provisions which either expressly preserve the common law jurisdiction or expressly enable other persons, as well as the Attorney-General, to make an application for review. See, for example, as to the former, s.37 of the Coroners Act 1887 (UK); and as to the latter, s.47(2) of the Coroner's Act (NSW) (the provision corresponding to s.40 of the Territory Act) which provides that the application may be made "by, or under the authority of, the Minister or by any other person."	(emphasis mine)

Mr Hiley submits that on its proper construction s.40 of the Coroners Act provides rights which are additional to those provided by the common law; it provides a means, via the fiat of the Attorney-General, whereby a person may invoke the supervisory jurisdiction of the Supreme Court when at common law he had no standing to do so.

I consider that the better view is that in the Northern Territory any person with locus standi at common law may apply to this Court for judicial review of a coronial inquiry without relying on obtaining the Attorney-General's fiat under s.40.
Further, any person who is dissatisfied with the findings of a Coroners Court may approach the Attorney-General for his fiat under s.40 to apply to have the inquest quashed and a second inquest held.	Through the statutory provision the
Attorney-General acts as a filter to exclude frivolous or vexatious applications. In New South Wales, I note, this "filtering" function has been removed.

An applicant for certiorari who does not seek the Attorney-General's fiat must have sufficient interest in the
Coroner's decision to entitle him to seek judicial review.	That is a requirement of the common law.	The modern test of locus standi was propounded by Lord Denning MR in
R v Liverpool Corporation; ex parte Liverpool Taxi Fleet Operators' Association (1972) 2 QB 299 at pp.308-9:-




"The writs of prohibition and certiorari lie on behalf of any person who is a "person aggrieved", and that includes any person whose interests may be
prejudicially affected by what is taking place. It does not include a mere busybody who is interfering in things which do not concern him; but it includes
any person who has a genuine grievance  because something has been done or may be done which affects him
- - - " (emphasis mine)

To be a "person aggrieved" by a decision the applicant need not be a party to that decision.	In Maksimovich v Walsh (1983) 2 NSWLR 656 a person who had been permitted to be represented at a Coroner's inquiry and who might suffer adverse publicity and damage if named by the Coroner, was held to have sufficient standing to apply for orders securing the fulfilment by the Coroner of his duty under the Act (not to suggest in open Court that an offence had been committed by any named person).

Mr Hiley submits that here the Director was affected by the likelihood of adverse publicity, stemming from the Coroner's findings.		In that connection, Mr Riley has conceded that if thi. Court has the power to entertain the Director's application for certiorari - as I have held it has - the Director was a person with sufficient interest to bring such an application.		The concession was rightly made.	The death occurred on land which NPWS leased from the Aboriginal owners.	The Director has statutory functions and powers of management as set out in ss.16 and 17 of the National Parks and Wildlife Conservation Act 1975 (C'th).	See also the Regulations made under the Act.	Clearly, on that basis, the Director was a person with sufficient interesi to seek leave to be represented and heard at the inquest.	Part of the Director's case was that he was never represented before the Coroner; indeed, he contends that he was never notified of the hearing.	That is to be decided later; it is clear that the Director had sufficient interest to be represented thereat.	It follows that he has sufficient standing to make this application


I turn now to the first of the three grounds on which the Director bases his claim for relief.



Denial of natural justice

The Director complains that he was not afforded natural justice by the Coroner.	Specifically, Mr Hiley submits that where a Coroner is likely to make a finding which is adverse to a person, natural justice requires that:-

	the person concerned be made aware of that possibility; and


	he be given the opportunity to place before the Coroner such information, evidence or submissions as might persuade the Coroner not to make such a finding.


Mr Riley's argument proceeded as follows.	In R v Deputy Industrial Injuries Commissioner; ex parte Moore [1965] 1 QB 456 at p.488 are set out two rules of natural justice which Mr Hiley submitted were applicable here:-

"First, he [the Commissioner] must base his decision on evidence, whether a hearing is requested or not.
Secondly, if a hearing is requested, he must fairly listen to the contentions of all persons who are entitled to be heard at the hearing."

Moore's case (supra) involved a claim for an industrial injury benefit; the breach of natural justice complained of was that the Commissioner had treated as evidence before him certain medical opinions expressed in previous cases.	The Court of Appeal held that both parties and their witnesses had had full opportunity of commenting on those opinions, and so no breach of the rules of natural justice was involved.	At p.476 Willmer LJ identified two rules of natural justice which applied:-
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"Where so much is left to the discretion of the commissioner, the only real limitation, as I see it, is that the procedure must be in accordance with natural justice.	This involves that any information on which the commissioner acts, whatever its source, must be at least of some probative value.	It also involves that the commissioner must be prepared to hear both sides, assuming that he has been requested to grant a hearing, and that on such hearing he must allow both sides to comment on or contradict any information that he has obtained.	This would doubtless apply equally where a hearing had been requested but refused, for in such a case it would not be in accordance with natural justice to act on information obtained behind the backs of the parties without affording them an opportunity of commenting on it."

The general applicability of the first rule is obvious.	As to the second, it may be noted that a Coroner's inquest is an investigation by inquisition, in which no one has a right to be heard.	There are no "sides", in the sense of adversary litigation.

In Attorney-General v Maksimovich (1985) 4 NSWLR 300, the question was whether the Coroner, when terminating his inquiry as required under s.19(1) of the Coroners Act (NSW) because he was of opinion that the evidence established a prima facie case against a known person for an indictable offence, could state in public his reasons for doing so, naming the persons he suspected. The person complaining had been a witness in the coronial enquiry who had been summonsed to attend it.	He was an interested party.	Kirby P said at pp.311-2:-

''- - - a principle of natural justice must be kept in mind.	If a person is to be named in a statement, signed by the coroner and sent to the Attorney-General under s.19(2), fairness would appear to require that he should know of this fact and  that any others who are not to be  so named  should  likewise be informed.	Otherwise, it is said, a person affected may  have significant decisions made concerning him without the opportunity  to place before the Attorney-General such  information,  evidence and submissions as might affect the Attorney's  decision. In Mahon v Air New Zealand Ltd [1984] AC 808 a case of judicial review of the conduct of a Royal Commissioner,


the Privy Council made it plain that in that context persons who might be adversely affected by the decision should be given the opportunity to place relevant matters before the decision-maker (at 820-821):

"The rules of natural justice that are germane to this appeal can, in their Lordships' view be reduced to those two that were referred to by the Court of Appeal of England in Reg v Deputy Industrial Injuries Commissioner: Ex parte Moore [1965] 1 QB 456, 488, 490, which was dealing with the exercise of an investigative jurisdiction, though one of a different kind from that which was being undertaken by the judge inquiring into the Mt Erebus disaster.	The first rule is that the person making a finding in the exercise of such a jurisdiction must base his decision upon evidence that has some probative value in the sense described below.	The second rule is that he must listen fairly to any relevant evidence conflicting with the finding and any rational argument against the finding that a person represented at the inquiry, whose interests (including in that term career or reputation) may be adversely affected by it, may wish to place before him or would have so wished if he had been aware of the risk of the finding being made ...

The second rule requires that any person represented at the inquiry who will be adversely affected by the decision to make the finding shoulc not be left in the dark as to the risk of the finding being made and thus deprived of any opportunity to adduce additional material of probative value which, had it been placed before the decision-maker, might have deterred him from making the finding even though it cannot be predicted that it would inevitably have had that result."	(emphasis mine)
Accordingly, it is said, it would be wrong to leave the public "in the dark" concerning the reasons for the determination of the inquiry.	But it would be even more wrong to leave in the dark a person who might be affected by the statement to be sent to the
Attorney-General.	Such a person should be given the opportunity to influence the vital decision that might otherwise be made to initiate criminal proceedings against him "in the dark", [and not] denied through ignorance the opportunity to place material and submissions before the Attorney-General which might influence his decision."
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It can be seen that the question with which Kirby P was dealing differed to that raised in the present case; it was concerned with the application of natural justice to a person before the Coroner.

A coronial inquiry is not a judicial proceeding.	In
R v West London Coroner; ex parte Gray	(1988) QB p.467 at p.473 Watkins LJ described its nature in the striking words used by Lord Lane CJ in R v South London Coroner; ex parte Thompson, The Times, 9 July 1982:-

"Once again it should not be forgotten that an inquest is a fact finding exercise and not a method of apportioning guilt.	The procedure and rules of evidence which are suitable for one are unsuitable for the other.	In an inquest it should never be forgotten that there are no parties, there is no indictment, there is no prosecution, there is no defence, there is no trial, simply an attempt to establish facts.	It is an inquisitorial process, a process of investigation quite unlike a criminal trial where the prosecutor accuses and the accused defends, the judge holding the balance or the ring, whichever metaphor one chooses to use." (emphasis mine)

It is clear that the rules of natural justice apply to a coronial inquiry; see Maksimovich v Walsh (1985) 4 NSWLR 318 at pp.327 and 337.	But the requirements of those rules vary according to the circumstances of the case.	In a different factual situation, in Maksimovich v Walsh (supra) at p.341 Samuels JA said:-

"I emphasise that the point taken is that the Coroner should not have commenced the inquiry at all without advising the appellant [who had been summonsed as a witness] to get legal representation, "having regard to the serious matters alleged against him".	There can be no general principle of natural justice which would entail the provision of that advice.	The question is whether, in the specific circumstances of this case, rules of fairness required the Coroner to offer it.
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I am doubtful whether this material can be said to constitute an "allegation" of serious matters against the appellant.	At all events the appellant must have been perfectly well aware that the police had suspicion about the possibility of his involvement. - - -

The transcript indicates that he understood, from the beginning, that he had a right to legal representation, but evidently decided not to exercise it - -

This Court must, of course, scrutinise matters of this kind from the standpoint of general principle, and we must therefore be careful not to attach undue weight to the particular capacity of a protagonist.	But we are also enjoined to keep in mind that the content of the rules we are to apply does depend upon the circumstances of the case.	The passage from [Russell v Duke of Norfolk (1949) All E.R. 109 at 118] quoted above has been frequently approved and the protean nature of the requirements emphasised: - - - In my opinion there was no rule of fairness which, in the circumstances of this case, required the Coroner to give the advice suggested." (emphasis mine)

I respectfully agree with the observations to the same effect of Kirby Pin	Maksimovich v Walsh (supra) at p.327:-

"As it seems to me, the debate is not whether a coroner must accord natural justice to witnesses appearing before him.	Rather, given the special history of his office, the functions of his inquiries, the term of the legislation governing him and the controls upon the outcome and record, it is what content those rules of natural justice should have". (emphasis mine)

See also Bond v Australian Broadcasting Tribunal (No.2) (1988) 84 ALR 646 at pp.658-9, per Wilcox J, on the general context of the coITu on law duty to give natural justice to a person potentially affected by the outcome of an inquisitorial proceeding.	Again, this was in the context of an inquiry into activities of the applicant.

Mr Hiley submits that in the circumstances of this case natural justice required that the Coroner give the Director notice of the views he had formed on the evidence, and afford the

Director an opportunity to be heard, before he made his findings public.	For this proposition-he relied on National Companies and Securities Commission v The News Corporation Ltd (1984) 156 CLR 296.		In that case the Commission was inquiring into the affairs of the defendant which was represented at the hearing.
The Commission indicated that it proposed to meet in private.
At p.306 Gibbs CJ framed the question for resolution as follows:-

"The question in the present case is whether, when the Commission suspects that a person has committed a contravention of the Companies Act, and holds a hearing to investigate whether such a contravention has occurred, and to decide whether, if a contravention has occurred, an application should be made to the Supreme Court, the rules of natural justice, or the very fact that what is held is a "hearing", oblige the Commission to permit the person suspected of having committed the contravention and his legal representatives to be present throughout the whole of the hearing and to cross-examine witnesses, give evidence in reply, and make submissions to the Commission before it makes any findings.''	(emphasis mine)

It can be seen that this poses for consideration a different requirement of natural justice to that suggested by Mr Hiley in this case.	The circumstances were different; the cases are not analogous.

At p.309 his Honour noted the Commission had no issue to decide, its hearing being for the purpose of discovering facts and not to make a finding of fact, its procedure being
inquisitorial.

At p.312 his Honour said:

"The authorities show that natural justice does not require the inflexible application of a fixed body of rules; it requires fairness in all the circumstances, which include the nature of the jurisdiction or power exercised and the statutory provisions governing its exercise.	Moreover, as Stephen J said in Salemi v MacKellar [No.2] [(1977) 137 CLR 396, at p.444] the rules of natural justice "may also vary from case to case although each be conducted


before one and the same tribunal or person."	It is important to consider exactly what the Commission is empowered to do in a case such as the present.		Counsel for the respondents relied on the fact that the Commission intends to publish its decision, with detailed reasons, and possibly with an account of some of the evidence which was given in private; - - " (emphasis mine)

At pp.315-6 his Honour said that assuming the two rules of natural justice referred to in Moore's case (supra) applied, they would be met:-

"	- by the procedure which the Commission has suggested, namely, that if at the conclusion of the hearing, the Commission proposes to publish any matter adverse to or critical of any person, it will afford him or it an opportunity to be heard and call evidence on such matter before proceeding further - - ."

Mr Hiley submits that the same approach was required here by the rules of natural justice and should apply where the complainant was not represented before the tribunal.	It may be noted that the Commission was inquiring into the affairs of the defendant; that is not the purpose of a coronial inquiry.

Attorney-General v Maksimovich {supra) is authority for the proposition that if a person is to be named in a statement signed by the Coroner and forwarded to the Attorney-General, fairness requires that he be informed and given an opportunity to place before the Attorney-General such information evidence and submissions as might affect the Attorney-General's decision to prosecute.	The Director in the present case does not face criminal proceedings as a result of the Coroner's findings, but Mr Hiley submits that he may face civil proceedings as a result; accordingly, he submits, the principle in
Attorney-General v Maksimovich (supra) applies.	I do not consider that the analogy with criminal proceedings holds.	I note that there is no finding of civil liability by the Coroner and evidence before the Coroner cannot be used in subsequent civil proceedings.

Maksimovich v Walsh (supra) is cited as authority for the proposition that the Coroner had a duty to require the NPWS to be represented, before he made his findings.	The plaintiff in that case was given the opportunity to have legal representation at the coronial inquiry and chose not to take advantage of that opportunity.	The Court held that in those circumstances he could not be heard to complain.	At p.329 Kirby P said:-

"The appellant was a businessman with interests in a number of business enterprises.	It would be naive to suggest that he was unaware of police suspicion, which in any case present themselves by reason of the coincidental happening of four fires in premises, the only link between which appears to have been the interest of the appellant.	In any case, in the manner in which the proceedings were conducted, before legal representatives were secured, I can see no relevant unfairness or prejudice to the appellant which requires the intervention of this Court.	I would reserve to another case, and different circumstances, the extent to which the law imposes a duty upon a coroner or other judicial officer to offer a warning of the desirability of securing legal representation.	I would not wish anything I have said to discourage such warnings being given, particularly where a person is brought before a judicial officer, is under suspicion of criminality, appears to be unrepresented and has difficulties with the English language." (emphasis mine)

See also the earlier citation from the opinion of Samuels JA at
p.341.	In that case the plaintiff had appeared before the inquiry, whereas here the Director had not; the circumstances were entirely different.

The Director says that he was not notified of the inquest and
was not represented at of the NPWS, testified
 the hearing.	Mr Chuk, a senior officer before the Coroner on 20 July 1988.
Mr Hiley contends that Mr Chuk appeared on that occasion only to
give evidence of his involvement in the search for Graebner, and was not to be taken as representing the NPWS.	I note that at the time he gave evidence Mr Chuk was the Acting Park Superintendent; he was the District Supervisor of the NPWS at the time of the search for Graebner.
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Mr Riley concedes that the rules of natural justice apply to coronial inquiries.	However, he submits that in circumstances such as obtained here, where the Director "must have been perfectly aware" of his likely involvement, the application based on a non-compliance with requirements of the rules of natural justice of the type contended for, should be rejected.	He submits that the failure by the Director to appear and present evidence before the Coroner flowed from his own failure to seek representation at the inquest; it would have been expected of him (as clearly the Coroner expected of him) that he would seek to be
represented, in the circumstances. included:-
 These circumstances

	the fact that the Director was the controlling authority of the Park in which Graebner died;


	the death of Graebner was the second death in similar circumstances in the same locality, within approximately 12 months; and
	the incident was considered sufficiently serious for NPWS to close the route to walkers.


As to the Director's assertion that he was not notified of the hearing, Mr Riley points out that the relevant senior officers of the NPWS on the spot were certainly made aware that the inquest would commence at Yulara on 21 July 1988.	He also points to parts of the transcript where Mr Chuk appeared to speak with some authority, for the NPWS.	For example, at p.13 of the
transcript, Mr Chuk said: to the possible option of Mr Riley submits that the
 "I have rejected that", with reference
installing an emergency radio box. Director was clearly aware of the
topics of interest to the Coroner, because they appeared in
Mr Chuk's affidavit, viz: the fact that there had been a death in the previous year, the references to "signage" in the Park, the warnings and brochures and on maps, the suggested responsibility of tour operators, and a proposed better system to check the suitability of walkers.	Further, Mr Chuk volunteered information


about changes to signs and tracks and the closure of the Walk for public safety reasons (p.11).	See transcript pp.12-13 for further evidence by Mr Chuk beyond that which directly related to the search for the missing tourist.

Mr Riley submitted that it was not for the Coroner to chase every potential person who might wish to express a view at the inquest, or every interested person in terms of s.32(b) of the Act.	Where a person had adequate notice of the date of the inquest and chose not to attend, or to seek to be legally represented, or failed to give notice that he was unable to attend or to seek to be represented, the Coroner was quite entitled to continue with his deliberations in the absence of that person.	I agree entirely with this proposition.	It is important that the concept of natural justice not be discredited by imposing unreasonable requirements and undue burdens on those who are under a duty to act fairly.	Ostreicher v Secretary of State for the Environment (1978) 1 WLR 810 involved a party who did not attend an inquiry directed to the amount of compensation arising from a compulsory purchase order, after notice had been given; I consider the approach adopted there is equally applicable to this inquiry.

Mr Riley submitted that in the circumstances of the case the Coroner was entitled to proceed as he did, on the basis of his own investigations and the materials placed before him by counsel assisting him.	I consider it is important in this regard to bear in mind that a Coroner's inquiry does not involve the presence of parties, as such; no person and no lawyer, as such, has locus standi.		Anyone at all is at liberty to seek to place evidence before the Coroner's inquest, and to seek to be legally represented.

In all the cases on which Mr Hiley relied in support of the proposition that the Coroner had an obligation to inform the Director of the likelihood of findings adverse to him before

proceeding to his findings under s.37 of the Act, the person concerned was before the tribunal in one way or other.		In general, I consider that it is preferable to deal with the question of what the requirements of natural justice are, by reference to the actual facts of the particular case.	No authority, however, was cited for the proposition that the Coroner must seek out persons who had been made aware of the inquest and had not sought leave to appear before him, and warn them that what he proposed to say might be adverse to their interests.	I consider that a person who has been notified of the date of the inquest by the Coroner, has sufficient interest to seek leave to appear at that hearing, and does not choose to do so, cannot be heard to complain of a denial of natural justice and lack of fairness of the type on which Mr Hiley here relied; see generally Maksimovich v Walsh (supra).

The question then is: was sufficient notice of the inquest given to the Director?	The Coroners Act is silent as to any requirement that the Coroner give notice of an inquest.
Jervis on Coroners (10th Ed) at pp.138-139 states:-

"It is desirable, but not a legal necessity, that due public notice of the holding of an inquest should be given, as it may be by exhibiting beforehand a notice of the place of inquest, or by answering enquiries from the Press.
Notice [under Rule 19 the Coroners Rules 1984 (UK)] of the time and place of the inquest must be given to any spouse, near relative or personal representative of the deceased whose name and address are known to the Coroner, and to any other person whom the Coroner considers to be entitled to examine the witnesses at the inquest, and who, having asked the Coroner to notify him of the time and place of the inquest, has supplied the Coroner with a telephone number or address for the purpose of being so notified. The Coroner must also
give [reasonable] notice of the time and p ace_of th7 inquest to any other person whose conduct is likely in
the Coroner's o inion to be called in uestion at the inquest.' Coroners Rules 1984 UK, R.24 (emphasis mine)

I note that there is no equivalent in the Territory of the Coroners Rules 1984 (UK), or the previous Rules of 1953.	It appears to be desirable that appropriate Rules or Regulations be formulated, pursuant to s.53 of the Coroners Act, to regulate th, practice and procedure at and in connection with inquests more closely than hitherto.

Very properly, Mr Hiley conceded that the NPWS was aware of the inquest; see p.31 of the transcript.	As noted earlier, ther, can be no doubt that the two senior officers of NPWS at Uluru National Park were aware of the hearing.	Mr Chuk was requested to attend the inquest to give, as he described it, "evidence as to my involvement in the search."	He also informed the Parks Superintendent, Mr Morgan, that he would be attending the inques· to give evidence.	In view of the fact that the senior officer o the NPWS at Uluru had ample notice of the time and date of the inquest, I consider that in the circumstances the Coroner clearl: discharged the common law duty, if any, which he had to notify the Director of the hearing.

That is to say, the Director, through his senior officers on the spot, had sufficient notice of the inquest.	It was then for the Director to seek leave to be legally represented at the inquest, if he wished to do so to protect his position.	This is common practice by public authorities.	The Director has access to the legal resources of the Australian Government Solicitor.
At the adjournment of the first hearing in July 1988, following the evidence of Mr Chuk who had spoken with some authority on matters relating to the Park, the Director must be taken to have been aware through his senior officer at Uluru of the issues of obvious concern to the Coroner.	The Director did not seek representation at the resumed hearing 3 weeks later.

Mr Hiley submits that simply because a person is not present at an inquest the Coroner is not excused from his duty to accord that person natural justice. That appears to be correct. The


question, though, is rather what the requirements of that duty entail, in that situation.	I consider that where a person may seek to be represented at an inquest under s.32(b) of the Act, is aware that he may do so and aware of the date of the inquest, yet does not attend or seek to be represented thereat, the requirements of natural justice to be accorded to him do not extend to imposing a duty on the Coroner to seek him out and inform him of his concerns.		That would impose an intolerable burden on Coroners and unnecessarily delay their work.	In the circumstances of this case, I consider that the Director was not denied natural justice by the Coroner.

I turn to the second of the three grounds on which the Director relies.

Error of law

Mr Hiley submits that the Coroner erred in law in that he made findings which were unsupported by the evidence before him.

A finding of primary fact involves an error of law if there was no evidence to support that finding, or if the finding could not be reasonably supported on the evidence.	However, as Brennan J made clear in Waterford v The Commonwealth (1987) 163 CLR 54 at p.77: "There is no error of law simply in making a wrong finding of fact."	See also the discussion in
Australian Broadcasting Tribunal v Bond ((1990) 64 ALJR 462) per
Mason CJ at p.477.	His Honour there said:-

"Thus, at common law, according to the Australian authorities, want of logic is not synonymous with error of law.	So long as there is some basis for an inferencE
- in other words, the particular inference is reasonablJ open - even if that inference appears to have been drawr as a result of illogical reasoning, there is no place for judicial review because no error of law has taken place."
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Mr Hiley handed up a document entitled "Relevant Findings anc Comments" detailing some 37 items.	They are noted  in the margin to Annexure "A" as items A - AK.	This document makes a brief observation about many of these items, which Mr Hiley elaborated on in his address.	After making submissions about these matters, Mr Hiley sought the quashing of several of the "findings".
Mr Riley contended that not all of the items complained of were "findings"; some were recommendations and comment and thus, he submitted, not capable of being quashed.	He submitted that the findings complained of were findings open to the Coroner.	I turr to the submissions made by both counsel relating to these matters.

The first 3 are:-

	"The death of Horst Lange, another German tourist from heat exhaustion at the Olgas on 9 February 1987 appears to have caused no reaction from the occupiers oi the land, the Director of National Parks and Wildlife."
	"The Director has not sought to be represented at either the Lange inquest or this current one."
	"The death of Horst Lange has apparently caused no change of any procedure in the park."


Mr Hiley submits that there was no evidence to support "findings" T and V; and that the NPWS had in fact "reacted" to the death of Horst Lange.	As to item u, Mr Hiley submits that the Director was not notified of the inquest and was not invited to attend; I have dealt with this above.

Mr Riley submits that items T, U and V should be read together.	I accept that.	He submits that the comment"- - appears to have caused no reaction", was justifiable given that two deaths had occurred in similar circumstances, the Director had control of the area in which both deaths had occurred, did not appear at the Lange inquest, was aware of the Graebner inquest and did not attend when it commenced or seek to attend
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after it had been adjourned.	As to item U, it was a simple statement of fact and incontrovertible; I accept that.	Mr Riley also submits that item V should be read with the following sentence:-

"The evidence indicates that some signs were upgraded after the death of this deceased [Horst Lange], but [it] was also conceded such upgrading was unlikely to avert a recurrence of this disaster."

He submits that evidence of other changes made by the Director or the NPWS was not placed before the Coroner; in his submission the Director had had an opportunity to place such material before the Coroner and had not done so.	In sum, Mr Riley submits that items T, U and V read together comprise a comment by the Coroner which was perfectly legitimate and did not constitute findings which could be quashed.

The next item which the plaintiff seeks to have quashed is:-

Y "It would seem to be unreal that such tourists [5 to 6000 tourists daily] continued to receive the scant, frugal and potentially dangerous care handed out to them by the Park authorities."

Mr Hiley submits that there was no evidence to support that observation.	Further, he submits that it was beyond the Coroner's jurisdiction to make that observation, in that it was neither an element of an "inquest into the manner and cause of death" under s.10(1) of the Coroners Act, and it was not a constructive recommendation as to how future deaths could be
avoided.

Mr Riley submits that the observation was based on the whole of the evidence before the Coroner, and that it was a view open to him.	He submits that the Coroner made no finding of negligence.
file_15.png






.J'




At transcript p.35 the Coroner said that "urgent consideration" should be given to 7 matters which he then listed; see items (1) - (7) in Annexure ''A".	The plaintiff seeks to have certain of these recommendations quashed.	Mr Riley submits that all of the matters for "urgent consideration" are mere suggestions by the Coroner; they are not findings or comments and cannot be binding in any way.	He submits that it would be pointless to "quash" them.

The first specific matter Mr Hiley complains of is the recommendation -

AE "(7) formulating and publishing rules and guidelines for both tourists and bus operators as to safe limits of physical endurance under the various climatic conditions known to prevail in this area."

Mr Hiley submits that the Coroner erred, as there were guidelines in existence at the time.	Mr Riley submits that if this be so what the Coroner said cannot amount to a criticism of the Director, because what he recommended was already in effect.

The second recommendation attacked is .

AF "Whilst it appears clear that this group ought not have been permitted to commence the walk under the then prevailing climatic conditions, the only authority able to control such matters was the landlord - - - ."

Mr Hiley submits that there was no evidence that the NPWS knew that the German group was in the Park.	Mr Riley submits that AF was an accurate comment as under the National Parks and Wildlife Act, the Director had the ultimate authority for control of the Park.










The third recommendation attacked is:-

AH "However, I find that the drivers appeared to have not been instructed on the dangers confronting man in hot, dry climates."

Mr Hiley submits that there is no evidence to support this finding; and that it could have been refuted if the Director had been given the opportunity to appear.	Mr Riley submits that, if anything, this is a criticism of the tour operators and is not necessarily to be taken as a criticism of the Director.

The fourth recommendation attacked is:-

AJ "I can find no evidence that the occupier of this land ever gave any consideration to safe levels of water supply to walkers during the hot summer months."

Mr Hiley submits that the Director was not asked about this and that NPWS had in fact given consideration to "safe levels of water supply - - -"	Mr Riley submits that this is a statement of fact; that there was no evidence before the Coroner that the Director had given consideration to the matter mentioned.

The fifth recommendation attacked is:-

AK "I find the occupier of this land displayed less care for the safety and welfare of the deceased than it ought have in all the circumstances."

Mr Hiley submits that this is really tantamount to a finding of negligence on the part of NPWS, and that to express a view on civil liability is outside the Coroner's jurisdiction; in any event, he submits, the Coroner was wrong.	Mr Riley submits that this was not a finding of negligence but that, on the evidence before the Coroner, the finding of "less care" being displayed was open to the Coroner.




A question arises as to whether the findings of fact, comments or recommendations are, by themselves, subject to being quashed by certiorari proceedings.	It is clear that if an ultimate decision is based on findings of fact which are not supported by the evidence, then that decision may be quashed.
Here, however, the Court is asked to quash certain preliminary or collateral findings of the Coroner but not his final finding of accidental death.	In Australian Broadcasting Tribunal v Bond (supra) at p.470 Mason CJ said:-

"However, in ordinary circumstances, a finding of fact, including an inference drawn from primary facts, will not constitute a reviewable decision because it will be no more than a step along the way to an ultimate determination.	Of course an ultimate determination which depends upon a finding of fact vitiated by error of law or made without evidence is reviewable - - .	In such a case the finding of fact may be challenged as an element in the review of the ultimate determination.
But the point remains that ordinarily a finding of fact will not be susceptible to review independently of the
ultimate decision."

It follows that findings of fact upon which a decision are based are not judicially reviewable in isolation from the decision itself.	In principle, I do not consider that there is power to quash findings of fact by the Coroner which led to his ultimate finding of death by misadventure unless that finding itself is quashed; that is, unless it can be shown that the ultimate finding was severable from the findings complained of.

Mr Hiley referred me to the decision of Rice Jin	An Inquest into the death of Ruth Alison Neuendorf (unreported, Supreme Court, 21 July 1989), where his Honour ordered an inquest to be quashed and another inquest to be held.	At p.2 of his reasons, his Honour said:-

"In particular, I find that there was insufficiency of inquiry and that in the interests of justice the inquest should be quashed and another inquest be held."
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At p.4, his Honour said:-


"In view of the fact that the Coroner made adverse findings against Nissan Motor Car Company without giving Nissan the opportunity of being heard, coupled with a lack of evidence on which those findings were based, leads me to the conclusion that the application should be granted."	(emphasis mine)

This case is distinguishable from the present case in three ways:-

	There was no evidence that, as in this case, Nissan Motor Car Company was aware of the inquest and chose not to seek to be represented thereat;
	the ultimate findings were adverse to Nissan Car Company;
	it was sought to quash the whole inquest, and not merely some of the preliminary findings, comments and recommendations.


A further question for consideration is whether the Court has power to quash comments and recommendations made by the Coroner. Comments and recommendations are not binding on any person, can have no legal consequences and may be accepted or rejected at will by the person asked to consider them.	The Coroner must base his comments and recommendations on evidence he has obtained by any means open to him.	If the Coroner's opinions are reasonably held on the evidence before him, I do not consider that there is power to quash the comments and recommendations which reasonably flow from those views, on the ground that they
involve an error in law.	They may of course be subjected to criticism, as being in fact erroneously based; it was probably the fact that coroners or their juries added riders to their verdicts which were without foundation, which led to the legislative erosion of the power to add riders, in England.


In the light of the foregoing I decline to quash the matters complained of on the basis that they were rooted in errors of law.

I turn to the third of the 3 grounds on which the Director relies.



Excess of jurisdiction

Mr Hiley submits that where comments and recommendations cannot be quashed on the grounds already dealt with, they should be quashed on the ground that in making them the Coroner exceeded the jurisdiction conferred on him by the Coroners Act.	He submits that the only power the Coroner has to make recommendations is the statutory power conferred by s.9A(2) of the Coroners Act, set out earlier.

There is no other provision in the Coroners Act which refers to the making of recommendations or empowers the Coroner to make recommendations.	The relevant powers and duties of the Coroner in relation to a person who dies in the circumstances described in s.10(1) of the Act are to:-

	hold an inquest into the manner and cause of death

- s.10(1);
	ascertain certain particulars - s.10(4);


	adjourn the inquest - s.26(2);
	make full enquiry into the manner and cause of death - s.29(1); and
	record his findings as to identity, time and place of death, manner and cause of death, and the s.10(4) particulars - s.37(1).


The record of the Coroner's findings are embodied in the "Inquisition"; form 16 in the Schedule to the Act is a "Form of Inquisition", though it appears to have no statutory basis.



Apart from the powers conferred by s.9A(2) of the Act, the only power which a Coroner could have to make recommendations is a power at common law, preserved in s.9A(l), set out earlier.

Mr Hiley submits that there is no common law power in a Coroner to make recommendations.	He points to Rules 32, 34 and
27 of the Coroners Rules (UK) (1953) as conferring power on a Coroner in England (and his jury) to make recommendations confined to the prevention of the recurrence of similar fatalities.	Recommendations so made are not part of the Coroner's findings; see R v Harding (1908) 1 Cr. App. R 219.	In the absence of empowering Rules such as the Coroners Rules in England, Mr Hiley submits that a Coroner in the
Northern Territory has no power to include in his findings, comments on matters not required by s.37 of the Act.	He submits that the Coroner's power to make recommendations is limited to that conferred by s.9A(2) of the Act; and in this case, obviously, the Coroner did not utilise that statutory power.

Mr Riley submits that the "recommendations" complained of were recommendations made by the Coroner with a view to similar tragedies being avoided in the future.	Coroners have for many years made recommendations of this nature; they have no force in law, and no penalty or sanction attaches to a failure on the part of any person to act in accordance with them.	Mr Riley submits that there is no prohibition or restriction on a Coroner making recommendations and there is no need that he should be specially empowered to do so.

In K.M. Waller's book "Coronial Law and Practice in New South Wales" (2nd ed., 1982) the learned author comments on s.22 of the Coroners Act (NSW), which does not explicitly grant a power to make recommendations, and says at p.52:-

"At the conclusion of the evidence and addresses the Coroner may wish to sum up the evidence, giving reasons for his finding.	This is not a universal practice, but


it seems reasonable that the relatives, witnesses and public, are	ntitled to know not only the verdict, but also what evidence was accepted and what weight was given to various factors upon which considerations the Coroner arrived at his conclusions.	The summing up will give him the opportunity of making observations as to safety procedures, recommendations to public bodies, commendations for bravery and for giving such warnings to the public as appear apt."

Mr Riley informed me that he had found no reported instance of a Coroner's recommendation being held to be ultra vires.

It will be recalled that s.9A(l) of the Coroners Act preserves all the "powers authority and jurisdiction" of a Coroner at common law.	Mr Riley submits that the proviso to Rule 27 of the Coroners Rules (UK) (1953) (set out on p.13) acknowledged the common law power to make recommendations and was also intended to preserve that power.

Accordingly, Mr Riley submits that the power of the Coroner in the Northern Territory to make recommendations with a view to preventing similar fatalities is well founded in s.9A(l) of the Coroners Act.	He submits that the statutory power to make recommendations by s.9A(2) of the Act is wide in scope, and includes such recommendations as the Coroner "thinks fit"; the power is not restrictive of the common law power to make recommendations but is an additional power permitting the Coroner to write direct to identified persons.

I accept Mr Riley's submissions that the Coroner in the Northern Territory has a common law power to make recommendations aimed at preventing similar fatalities.	In the result recommendations made by the Coroner to that end cannot be quashed as being in excess of his jurisdiction.

In all the circumstances of this case I consider that it is not open to me to quash the findings, comments and
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recommendations complained of, for the reasons stated. Accordingly, I dismiss the Director's application, with costs.



Observations

I noted earlier that it appeared desirable that Coroners Rules be made, to regulate properly the procedure of an inquest or inquiry.	In England new Coroners Rules were made in 1984 which made quite comprehensive provision; see Rule 36(2), for example, abrogating as a matter of policy the former power to make public riders.	Waller takes a different view of pp.6-8 of his book, on the utility of riders by Coroners.	The position in Canada appears to be that the importance of riders is recognised. If riders are thought to be of value in the Territory, this adds to the desirability of the making of Coroners Rules.
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Annexure "A": Summary of Coroner's finding of 12 October 1988. The portions underlined were parts to which attention was drawn by counsel for the Director.



[The Coroner first set out his findings into the matter set out in s.37(1) of the Coroners Act, viz:J




"- - that Thomas Erwin Graebner, born formerly of Brunnenstrasse 73 D/8011,
 2 December 1969, Baldham bie Munchen,
Federal Republic of Germany, met
 with
 his death on 13 January
1988, some 750 metres east of Mt Olga when he perished in the
heat.	A post-mortem examination of the body of the deceased conducted by specialist pathologist, Dr R.A.E. Muirhead, at the Alice Springs Hospital on 15 January 1988 found that the deceased died of heat exhaustion and dehydration.

[The Coroner then discussed the pathologist's report, and continued: J

-	-	-	The deceased was one of a party of some 60 German tourists who arrived in Sydney, Australia by air direct from Germany on 27 December 1987.

The group attended the world scout jamboree near Sydney as an unofficial party.	From 29 December to 2 January they went camping and walking around the Blue Mountains to the west of Sydney.	Between 2 and 11 January the party travelled north along the coast to Cairns in tropical north Queensland.	The exact locality of the party on any particular day during this period cannot be accurately determined from the evidence.
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	It can be reasonably estimated, however, that during this period at that time of the year the party would have experienced varying stages of wet type heat.	That is heat with noticeable to significant levels of relative humidity. This type of heat rarely exceeds 38 degrees Celsius shaded temperature with little raised ambient unshaded air temperature.	It would appear to constitute no acclimatisation to the dry heat experienced in Central Australia at that time of year; for example, little or no humidity, shade temperatures in the low to mid, and even high, 40's of shaded Celsius temperature with unshaded ambient air temperatures in the S0's and even 60's.


The party travelled from Cairns to Alice Springs on
12 January and immediately entered buses and travelled to Yulara, the tourist village servicing the Uluru National Park.	The group arrived at Yulara at approximately 8 pm and witnesses described the then temperature as hot.	There the group camped in the camping ground and would not be subject to any relief from the heat by recourse to air-conditioned premises.

The temperature in Ayers Rock on 12 January rose to a maximum of 42.4 degrees Celsius (all temperatures given in degrees of Celsius) from a minimum of 26.6 degrees.	On 13 January the temperature rose to a maximum of 43.5 degrees from a minimum of 26.9 degrees.

[The Coroner discussed the regional temperatures further, and continued: J

-	-  Most of the group left the camping ground early  on
13 January and arrived at the Katatjuta carpark at the Olgas at approximately 8.30 am.	The party left their buses and prepared for a proposed walk through the Olgas ranges.
There appears to have been some language difficulties between
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-
	the bus drivers, Christopher Chambers and Darren James and the members of the tourist party.


The two drivers however appear to have become satisfied that C	the members of the party were aware of the difficulties and D	that each had a supply of approximately one litre of water.
Chambers supplied the leader of the party, Mr Weber, with a
	map of the area and the party departed on its intended walk. This walk was to include Katatjuta Lookout and then through
	the various rock formations to the Valley of the Winds.



From there the party planned to return to the eastern end of the Mt Olga Gorge and walk through that gorge to the Mt Olga Gorge carpark where it planned the buses would await their arrival at 12.30 pm.	The terrain throughout the area of the walk ranged from loose rock to rock with dirt or sand.
There is in places sparse to medium foliage of small trees, shrubs and scant grass.	Throughout the area of this walk the terrain appears to have been capable of reradiating a considerable percentage of the ground heat produced by primary solar radiation.

The area contained no deliberately constructed shade areas, no permanent water supply, either natural or artificial and
	no means of communication with emergency services, other than to walk out of the area and depend on attracting the attention of a passing motorist.


The map handed to the group leader, Exhibit T, is on general supply to tourists and Mr Chambers' reason for supplying
	only one map to a group of approximately 60 walkers may have

been mistaken.	[This was a Park map supplied by
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NPWS.	It showed the route from Katatjuta Lookout to the Valley of the Winds to the eastern end of Mt Olga Gorge as an "unmarked walking track"; it is reproduced at Annexure "B"]. Mr Chambers' experience, and I find that he is an experienced tour bus operator, has been that when several maps are handed out the groups tend to break up into as many groups as maps. However, on this occasion this was a large group of experienced walkers in other environments who may have been
	expected to separate into smaller groups.	They were unlikely to behave like a group of well mannered school children.


The party made its way through the Olgas area dividing into smaller groups and even further dividing until they formed groups of as few as four or six, generally following in the one direction and regrouping from time to time as the leader, Mr Weber, attempted to regain control.	There was little or
	no direction signs in the area traversed by the walkers and they, or at least many of them, appeared to have become lost. The main group finally arrived at the base of the eastern end of the Olga Gorge and realised that it would be impossible for them to climb up into the gorge because of their physical condition.


From the ridge or saddle they were on, the Docker River Road could be seen about 2.5 kilometres to the south and it was decided to walk out to that road in groups of about four, and then send messages to retrieve the buses from the carpark.
The group then commenced to walk south and the deceased, who had been sitting with the main group, got to his feet and said words to the effect, "Look, I do see something."	He then began to walk relatively quickly after the earlier group.	[It appears that this consisted of 4 of the stronger walkers].
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One of that party, Frank Ritzel, described the deceased passing his group and not attracting any undue attention even though he did not speak to any in the group as he passed.
	Ritzel, however, kept the deceased under observation and noticed that when he was some distance ahead he veered off to the left.	This group on graining the roadway were not concerned for the deceased as they considered he must have gained the road or Katatjuta carpark before them and obtained a lift.


At the time the group undertook this last portion of their walk, the shade temperature would have been approximately
42.6 degrees, 108.68 degrees Fahrenheit.	The deceased was also being subjected on the exposed parts of his body, for example, his arms and his legs, to direct solar radiation as well as considerable heat radiation from the terrain over which he was passing.	The ambient air about him would also have been in the high 40's, or more likely high S0's.

A message was sent to the bus drivers waiting at the Mt Olga gorge carpark and drivers then commenced collecting the various walkers as they emerged onto the Docker River Road. Walkers were recovered in small groups at varying points between the two carparks, and the last group accounted for were found by a passing motorist on the disused and officially closed road to the west of the Olgas to the north-west of the Valley of the Winds.	[This group of 8 had left the main group much earlier, at the Valley of the Winds.]

All of the group, when recovered, were found to be in a physically and emotionally exhausted condition, and many had not consumed water for long periods of time in such intense heat.	Inquiries were subsequently made that revealed that
	most would not urinate for excessively long periods after this ordeal, clear evidence of dehydration.	It
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appears clear that a major catastrophe in loss of life was only narrowly averted.	Had this party attempted to climb into the eastern end of the Olgas Gorge, or joined in the later search for the deceased, many of them would almost certainly have perished.

Before the recovery of the group to the north-west of the Olgas it was thought some seven or eight members were lost. Radio messages were then sent from the bus to Alice Springs and relayed to the Yulara Police.	The police received this message at 12.25 pm.	However, before a search could be commenced the western group were located.	The party advised the drivers all were accounted for and the search alarm was cancelled.	Because of the highly emotional and physically exhausted state of the group, and the difficulty being experienced with language, the bus driver, Mr Chambers, decided to do a seat check and had all the group resume their respective seats in the buses.

It was then discovered that the deceased was missing and also his identity was ascertained. [The Coroner then set out the details of the search for Graebner, and continued:]

Statements from witnesses indicate the deceased had been ill during the two days prior to his death.	It appears that
	even before leaving Cairns he had been suffering from a stomach upset and was ill during the flight.


He also complained of feeling ill shortly after leaving the N	carpark.	He was described early in the walk as looking very
weak and appeared to be suffering from the heat.	It is
stated that the deceased had not been eating food without vomiting.	While some witnesses appear to ascribe this
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0		condition to the flight from Cairns other attribute it to an earlier time than the flight.	If this condition caused the deceased a raised body core temperature it could be significant consideration in his death.

[The Coroner then discussed the risk of death from heat, in inland Australia, and continued:]

- - Acclimatisation is not an important factor regarding people travelling from hot or warm regions into colder
	regions, but it is an important factor for people travelling into the hot regions.	On the first day in hot areas the body produces less sweat than its possible output, and this causes the need for acclimatisation.


[The Coroner then discussed the effect of heat on man, and how to dress to assist in cooling the body, and continued:]

- - The literature tendered to this inquest has been relied upon in preparing these findings, so as to indicate that such information is available and might reasonably have been
	expected to be used by people responsible for the conduct and control of areas to which the public are invited, upon the payment of an admission fee.


Once national parks might have been thought of as unoccupied Crown land and upon which the venturesome tourist entered at his own risk.	If that was the case then it no longer is today.	The Uluru National Park, which includes Ayers Rock
	and Mt Olga, is now freehold property leased to its present

occupier, and that occupier is responsible at law for invitees entering upon that land.	Such invitees are
s	encouraged to enter upon the land and are charged an entrance
fee.	The death of Horst Lange, another German tourist, frorr
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T		heat exhaustion at the Olgas on 9 February 1987 appears to have caused no reaction from the occupiers of the land, the Director of National Parks and Wildlife.

u		The Director has not sought to be represented at either the Lange inquest or this current one.	The death of Horst Lange has apparently caused no change of any
V		procedure in the Park.	The evidence indicates that some signs were upgraded after the death of this deceased, but was also conceded such upgrading was unlikely to avert a recurrence of this disaster.

I find the fact the installation of radio alarms has been
	rejected because of the possibility and even the likelihood of false alarms being made, is totally incomprehensible.

The area lends itself to the installation of numerous
solar-powered two way emergency radio sets or alarm beacons. Misuse or abuse could be overcome by appropriate construction installation and supervision.

Even though, it is claimed, no tourist has been bitten by a snake in the park the possibility of such an occurrence must be foreseen.	At present, it appears no adequate
	consideration has been given to other potential disasters

such as

	a bus load of tourists becoming lost around the Olgas and collapsing of heat exhaustion.


	A climber at Ayers Rock falling and colliding with other climbers resulting in a multiple fall.


	Dust on the Docker River Road running between Ayers Rock and the Olgas causing a serious collision because of drivers' efforts to drive fast and ride the almost usual corrugations present on that roadway.
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This Park has the modern tourist town of Yulara adjoining it.	Tourists are a major economic resource for
the Northern Territory. regularly accommodates 5
 Yulara is now designed  to, and to 6000 tourists daily.	It would
	seem to be unreal that such tourists continue to receive the scant, frugal and potentially dangerous care handed out to them by the park authorities.	After travels of rarely less than 1000 kilometres to get there tourist are naturally determined to walk around the various sites and commune with nature to their heart's content.	The area cannot be
	preserved as a pristine wilderness area in which the public are restricted by the total absence of appropriate facilities.


It is therefore recommended that urgent consideration be given by the appropriate authority to having a proper assessment made of all potential dangers presently existing within the Yulara National Park and the necessary safety provisions required to overcome such dangers.	It is submitted that urgent consideration be given to the following matters;

	The obvious potential danger of a group of tourists becoming dangerously affected from heat and exhaustion in the area of the Olgas.


The literature suggests that even when heat affected people are found alive treatment may not necessarily prove successful.

	Is the climb area at Ayers Rock itself a danger? Should support fences be erected to lend support to

AA		victims of a multiple fall?	In other words, does the present provision comply with what would be normal safety requirements under a building code?
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	The need for clearly defined and adequately signed walkways throughout the area of the Olgas, such

AB	walkways to be accessible to Ranger, service and emergency vehicles only.

	Along the walkways so provided the regular

AC		provision of shade shelters with adequate water supplied artificially.

( 5)		At each shade and water centre the provision of an emergency two-way radio or at least a radio beacon.
AD	Solar power would appear capable of providing an abundant power source in that locality.

	The creation of an emergency centre at Yulara or in that area, with party telephone facilities enabling emergency communications to be made, translated and understood in a number of appropriate languages.


	Formulating and publishing rules and guidelines for both tourists and bus operators as to safe limits

AE		of physical endurance under the various climatic conditions known to prevail in this area.

It has been claimed that the bus drivers erred in allowing the deceased and his companions to depart on this walk.	Whilst it appears clear this group
AF		ought not have been permitted to commence the walk under the then prevailing climatic conditions, the only authority able to control such matters was the landlord, and no Rangers were to perform duty in that area until after 1 pm.
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-
I find that each driver was competent and skilled in appropriate bush craft and their subsequent actions on that day in returning the exhausted walkers to Yulara saved numerous lives.	I find each driver within his limited knowledge was
AG	satisfied that the walkers setting out on the walk
had sufficient water.	However, I find that the drivers appeared to have not been instructed on the
AH	dangers confronting man in hot, dry climates.


The duty of determining how much water such walkers AI		should carry on such days rests on the occupiers of the land.	I can find no evidence that the occupier
of this land ever gave any consideration to safe AJ	levels of water supply to walkers during the hot
summer months.	I find this to be the case despite the fact that another tourist had perished in the same area within 12 months of this walk occurring.
AK	I find that the occupier of this land displayed less care for the safety and welfare of the deceased than it ought have in all the circumstances.	Accordingly I find the deceased died by misadventure."
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