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IN THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA


No. 809 of 1989
 

IN THE MATTER OF the Family Provision Act

AND IN THE MATTER OF an
application by HELEN CATHERINE SLATTERY for
provision out of the Estate of GRAEME JOHN SLATTERY deceased


BETWEEN:
HELEN CATHERINE SLATTERY
Applicant
AND

THE PUBLIC TRUSTEE
Respondent

AND
CLARENCE LESLIE TUCKER
Intervener


CORAM:	KEARNEY J.

Reasons for Decision (Delivered 19 October 1990)


On 18 December 1989 Helen Catherine Slattery, the mother of Graeme John Slattery, deceased, applied to extend the time limited by s.9 of the Family Provision Act for the making of an application under that Act for further provision for herself out of the Estate of the deceased.
The application was argued before me on 15 March 1990; I granted the application that day, for reasons to be published later.	I now publish those reasons.




I note that the intervener, who is the natural father of the deceased, was not named as respondent to the application.	He was granted leave to intervene in the proceedings, as a person affected by the application.	The
, respondent Public Trustee, the Administrator of the Estate of the deceased, was granted leave to withdraw from the proceedings.

The deceased died on 27 February 1986.	He was born, out of wedlock, on 13 October 1952.	The parents of the deceased never married.	The applicant states in para.7 of her affidavit of 27 September 1989 that the intervener "only saw the deceased once when he was about 6 months old."	Her brief account is as follows.	Her mother cared for the child
until he was 2 years old. her care, until he was 10
 The applicant then took him under years old.	He then returned to
live with the applicant's mother, but was in regular contact with the applicant.	When the deceased was about 17 years old he travelled north.	He maintained contact with the applicant who deposed in para.10 of her affidavit that "he used to write me letters, send me money regularly and visit me at Christmas."

The deceased died intestate in Katherine on 27 February 1986.	He was not married and had no children.	Section 66 of the Administration & Probate Act provides for the manner of distribution of the estate of an intestate who is not survived by a spouse or issue but is survived by both parents;	in such circumstances:-

"	- if both parents survive the intestate, the parents are entitled to the whole of the intestate estate in equal shares."

Accordingly, the applicant and the intervener are entitled to equal shares in the deceased's estate.	However, the

applicant applied on 18 December 1989 for an order that the entire estate be distributed to her, under s.8 of the Family Provision Act.

Subject to the power of the Court in s.9(2) of that Act to extend the time within which to apply, s.9(1) provides that such an application:-

•- - - shall be made within a period of 12 months after the date on which administration in respect of the estate of the deceased person has been granted."

The deceased died intestate on 27 February 1986; administration of his estate was granted to the Public Trustee on 24 June 1986.	The 12 month period prescribed by s.9(1) expired on 24 June 1987.		The present application for an extension of time was made as part of the relief sought in the Originating Motion filed on 18 December 1989 in which substantive relief was sought.	It can be seen that the applicant was nearly 2! years outside the time limit in s.9(1).	Hence the application to extend the time, under
s.9(2).

The jurisdiction to extend time under s.9(2) is discretionary.	The applicant must show reasons why her failure to apply within the statutory period should be excused.	She deposes in her affidavit of 28 December 1989 to having had initial contact with the Public Trustee in about March 1986, prior to the issue of Letters of Administration.		She further deposes (para.4(b)) that she believes that it was not until about July 1987 that the intervener advised that he had an interest in the Estate, following newspaper advertisements placed in major newspapers by the Public Trustee in May 1987.	Thus it was not until after the expiration on 24 June 1987 of the 12 month period allowed under s.9(2), that she became aware of

the intervener's existence and claim to an entitlement to share the Estate.	Until that time she believed herself to be the sole beneficiary.	It should be noted that the evidence before the Court indicates a lack of contact between the applicant and the intervener for some 20 to 25 years.	As Mr Morgan, counsel for the applicant, put it:

"She was not [at that time] to know ... whether Mr Tucker was alive or dead."

However, having become aware in July 1987 of the intervener's existence and his claim, she delayed until December 1989 in making her application for provision under
s.8 of the Family Provision Act.	If her application to extend time is to be successful, it is necessary that she either provide a satisfactory explanation for this delay or, according to her counsel Mr Morgan, show that even though the delay is inexcusable, not to extend time would work a manifest injustice in the circumstances of the case.

In her affidavit of 28 December 1989 she deposes that in August 1987 she advised the Public Trustee that she wished to contest the intervener's entitlement to share in the Estate.	Towards the end of 1987 or the beginning of 1988, she sought advice from solicitors as to her position under the laws of intestacy in the Northern Territory.

In January 1988 she instructed her solicitors to seek a waiver from the intervener of any claim he may have had to share in the Estate under the Territory intestacy laws.	In January 1988 she instructed her solicitors to give the Public Trustee notice of her intention to claim the entire Estate under s.8 of the Family Provision Act.	Mr Henwood of counsel for the intervener submitted that at the very latest, the appropriate time to make the application under
s.8 was within a reasonable time after January 1988.	It was

not until March 1989 that the applicant instructed a firm of solicitors in Darwin to "handle matters in the Estate on my behalf in Darwin."	The intervener was informed by that firm in April 1989 that the applicant proposed to make an application under the Family Provision Act.	In May 1989 the intervener responded by commencing a civil action against the applicant in the Local Court in Adelaide.	This claim was struck out on 23 June 1989.	The applicant says that she "awaited the outcome of that action to ascertain its effect on my claim."

The Originating Motion seeking substantive relief under
s.8 was eventually filed on 18 December 1989.	It included the present application for an extension of time under s.9(2).

I turn to the submissions.	Mr Morgan referred to a conflict between Victorian and Queensland decisions as to whether it was relevant on an application for extension of time to consider the hardship and moral right of an applicant, and whether the Court was entitled to look at the merits of the substantive application.

In Re Nelson, deceased (1961) QWN 7, Hanger J (as he then was) set out his reasons for extending time as follows:-

"- - I am influenced, in particular, by the fact that the executors and trustees were notified long before the issue of probate, of the intention of the applicant to make an application under the Acts; that the applicant, until about July, 1960, when she changed her solicitors, believed that she had the right to apply under the Acts without seeking a special direction from the court; that no distribution of the estate has been made by the executors and trustees because of the intimation by the applicant of her intention to claim; and by my own opinion that the chance of success of the applicant is not unreasonable.	"

New Zealand courts have clearly accepted that an extension of time to apply may be granted even in cases of inexcusable delay, if the denial of the opportunity to seek an order for further provision out of the Estate would amount to "manifest injustice" in the particular circumstances of the case.

In Re Brown, deceased [1949] NZLR 509 O'Leary CJ adopted the summary of the effect of a succession of previous cases on the topic, by Kennedy Jin	Sheehan v Public Trustee (1930) NZLR 1, to the effect that long and inexcusable delay would result in an application to extend time being refused "unless it clearly appears that to refuse it would, in the circumstances, result in manifest injustice."

The Chief Justice said at p.511:-

"I am of the opinion that, although the delay may be long, if it is excusable the application should be granted;	and, even if the delay is inexcusable, the order should still be made if to refuse it would, in the circumstances, result in a manifest injustice."


In Re Barrot, deceased (1953) VLR 308 at p.312, Sholl J referred to the line of New Zealand authority on "manifest injustice", noting that the courts there were referring:-

	- at any rate primarily, to what they conceive to be injustice which the applicant would suffer, having regard to the merits of the proposed substantive application for additional provision out of the estate, if, on the grounds of her inexcusable delay, she were denied the opportunity of obtaining an order for such provision." (emphasis mine)


The Victorian Courts appeared to have rejected this "manifest injustice" principle in the case of inexcusable delay; Sholl J agreed with the views of Herring CJ in



Re Guskett, deceased [1947] VLR 212 at p.215 where the Chief Justice, dealing with the 'manifest injustice' point, said:

	the strength of her claim for relief under Part V cannot, I think, be taken into account, when one is considering whether or not the discretion to extend the time should be exercised in her favour. Were it otherwise, an applicant with a strong case on the merits might always delay beyond the period allowed, and then demand an extension of time on the ground that a manifest injustice would result from a refusal to grant such an extension."


I note incidentally that in Re Barrot (supra), on the particular facts, Sholl J held that a delay of some 2 years and 10 months after the expiry of the statutory period, was not inexcusable; the extension of time was granted.

In Re Walker, deceased [1967] VR 890, Lush J pointed out that it was in any event necessary in an application for extension of time to pay some regard to the prospects of success of the substantive application, since there is no purpose in extending time if the applicant has no chance of success on the substantive application.	His Honour pointed out at p.892:

"	- to say that an extension will not be granted merely because the case is unanswerable is not to say that an extension will be granted without regard to the fact that the case is groundless."

Nicholson Jin	Re Nassim, deceased [1984] VR 51 at p.56 commented on the views expressed in Re Guskett {supra) and Re Barrot (supra), viz:-

"	- for my part, and with great respect to the Victorian decisions cited, I have some difficulty in appreciating why an unanswerable claim for relief in the principal proceedings could not constitute an argument tending to establish that it would be a manifest injustice not to grant an extension of time."


On consideration, I prefer the approach of the New Zealand courts and that of Hanger Jin	Re Nelson, deceased (supra) to the views expressed in Re Guskett (supra) and
Re Barret (supra).	As will be seen, it is not necessary, on the facts of this case, to express a concluded view on that aspect.	I consider that it is relevant for the purposes of the discretionary decision on the extension of time, as  Lush J pointed out in Re Walker deceased (supra) to consider the question of the prospects of success on the substantive application, as one of the factors going to the exercise of
that discretion, since if there is no chance of success it is pointless to extend the time.

As to extension of time, each case must be considered on its own facts; but, as·Anderson J said in Shannon v Public Trustee (1970) VR 876 at p.879: "- - it is helpful to observe the manner in which the discretion has been exercised in other cases."	In Re Guskett, deceased (supra), for example, the applicant was aware of her rights within the statutory time period and in fact made an application which was discontinued.	Due to altered circumstances, a further application was made out of time; and it was as to this second application for which extension of time was sought.	At p.215 Herring CJ said:-

"In a case such as the present, the applicant is, I think, unable to show any reasons why I should grant the indulgence sought.	Had she only recently become aware of her rights under Part V, the case would have been very different, but a person who is aware of them within the time specified and chooses for some reason satisfactory to her at the time not to exercise them, cannot come years after and demand an extension of time on the ground that she now finds it desirable to exercise them."
(emphasis mine)

This is not such a case, on the facts.	Immediately after her son's death, the applicant believed that she was








the sole beneficiary of his Estate.	It was not until after the statutory 12 months period had elapsed that she first became aware of the intervener's existence and interest in the Estate.	From that time she clearly indicated to the Public Trustee that she sought to contest the intervener's entitlement to a share in the Estate.		She did not waver from this position.

Again, in Re Barrot, deceased (supra), where an application for extension of time was allowed though the applicant had delayed for nearly 3½ years after the grant of probate, it was held that the delay was excusable as the applicant was not fully seised of the nature of her right until she consulted her solicitors several months prior to the making of the application.	In the absence of evidence from the Public Trustee, I am not able to make a finding as to the date the applicant became fully seised of her right to apply for further provision from the Estate under the Family Provision Act.

I note that the parties consented to the Public Trustee withdrawing from the proceedings before me.	However,
Mr Henwood in submitting	that at the very latest the appropriate time to make application was within a reasonable time after January 1988, contended that the applicant was clearly seised of her rights under the Family Provision Act by January 1988 when she instructed her solicitor to seek a waiver from the intervener of any claim he may have had on the Estate.	That contention appears to be supported by her solicitors' letters of 15 January 1988 to the Public Trustee, and of 23 February 1988 to the intervener; see Annexures "A" and "B" to her affidavit of 13 March 1990.	I note that it was not until late 1988 or the beginning of 1989 that the intervener notified the Public Trustee of his opposition to the applicant's proposal; see para.4(f) of the applicant's affidavit of 28 December 1989.	It would appear,


therefore, on the face of it, that some of the delay which occurred in 1988 could be attributed to the lack of an early response by the intervener.	Again, there is a lack of evidence on the point from the Public Trustee.	It is also not established when these matters were communicated to the applicant, but clearly she elected on 30 March 1989 to proceed with her application under the Act for further provision, and her solicitors communicated that to the intervener on 12 April 1989; see para.4(g) of her affidavit of 28 December 1989.	The intervener then responded by commencing proceedings in the Local Court in Adelaide on
16 May 1989; in that regard I note that the applicant deposed in her affidavit of 28 December 1989 (para.4(h)) that she then awaited the outcome of this action (which occurred on 24 June 1989) "to ascertain its effect on my claim".	This is consistent with her previous desire to settle matters without recourse to unnecessary litigation, and in my opinion, in all the circumstances, it was a reasonable course to adopt.

The delay of some 6 months after 24 June 1989 before this application was filed on 18 December 1989 would appear to be attributable to solicitors' delays and, perhaps, the tyranny of distance; the applicant lives in
Western Australia.	In Re Murie, deceased (unreported, Supreme Court of Victoria, 21 June 1963) the Full Court extended the time for making of an application by a widow when the delay was, in the Court's view, due to the inactivity of the applicant's solicitors; the Court observed that the applicant, having promptly contacted solicitor , was entitled to assume her interests were being protected; see Shannon v Public Trustee (supra) at pp.878-9.	On the same general point, see Re Traeger, deceased [1948] SASR 248.

The delay in this case is some 2½ years beyond the statutory time limit.	In the light of the case law on this topic it is not an exceptionally long delay. Of course, each case depends on its own facts.	For example, in
Re Wakelin, deceased, Copeland v Wakelin [1927] NZLR 846 Stringer J said at p.850:

"The question is whether the exceptionally long delay in bringing forward her claim is such as to deprive her of her rights, or whether I should in the exercise of the discretionary power conferred upon me by the Family Protection Act, 1921-22, extend the time for making the application."

In that case the delay was some 12 years; time was extended, his Honour being of opinion that the applicant was clearly entitled to some further allowance from the Estate, so the manifest injustice principle applied.	The applicant's delay is of course not so "exceptionally long".

In general, the applicant's explanation for the delay is that she was initially ignorant of the intervener's interest in the Estate, not becoming aware of it until after the statutory time limit for making application for further provision had elapsed.	This was followed, it seems, by a prolonged period of negotiations.	During this period the applicant continued to express to the Public Trustee and then to her sclicitors, her intention of opposing the intervener's claim to share in the Estate.	He cannot be said to be taken unawares by this application.

Mr Henwood does not point to any special matter which prejudices the intervener if time were to be extended, other than the very fact of the delay in the hearing of the substantive application.	This, he rightly concedes, is "probably not significant."	The effect on the position and rights of the intervener of an extension of time is a








relevant factor in deciding whether time should be extended: see In the Estate of Barry, dec'd (1974) 9 SASR 493 at
p.440.	I see no reason to doubt the applicant's evidence as to the reasons for the delay.	I consider that the reasons she has given are not such as to preclude me from extending time, on the basis that to do so would be unjust to the intervener.

As to the merits of the substantive application, on the evidence before me, it is enough to say that I consider that the applicant has reasonable prospects of success.	It is unnecessary, in my view, to decide this application on the basis that to deny the applicant the opportunity to claim under s.8 would amount to a 'manifest injustice' to the applicant, since I do not consider her delay was inexcusable on the material presented.	The 'manifest injustice' principle is relevant only where the delay is inexcusable.
This is clearly not a case where the applicant has no chance of success on her substantive application.

In the absence of any significant prejudice to the intervener by the granting of an extension of time, and on the basis that the delay which occurred was not inexcusable on the facts disclosed as discussed above, I considered on
15 March as a discretionary matter that it was just that the applicant be granted an extension of time.	I should add that had I come to the conclusion that her delay was inexcusable, I would have inclined to the view that to refuse to extend time would have resulted in a manifest injustice to the applicant, having regard to the apparent merits of her proposed substantive application as disclosed in the affidavit material.	But it was not necessary to go so far.

Accordingly, I ordered that the applicant be granted an extension of time for the necessary period, expiring on 18


. .	•



December 1989, in order that she might apply for provision out of the Estate of the late Graeme John Slattery, pursuant to s.9 of the Family Provision Act.	As to costs, I ordered that the intervener should have his costs of the application for extension of time in any event, to be borne out of the applicant's share of the Estate.	These are the reasons for those orders.





