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IN THE FULL COURT
OF THE SUPREME COURT
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BETWEEN:
KENNETH LEONARD DAY

Plaintiff

AND:

JOHN HAZLETT NIDDRIE MICHAEL LESLIE NIDDRIE JESS MORTON HARKEY and ARTHUR SYDNEY GEORGE HOOK

Defendants



CORAM:	ASCHE CJ, MARTIN and ANGEL JJ.



REASONS FOR JUDGMENT

(Delivered the 11th day of March 1991)



ASCHE CJ:	I agree with the judgment of Angel J. and with his reasons.	Since however, some reliance was placed by	the plaintiff/applicant on certain observations of mine in Enterprise Gold Mines NL v Mineral Horizons NT (No 2) (1988)
52 NTR 23 to the effect that the Warden's Court had no criminal jurisdiction, I think it appropriate to point out that I expressly excepted the power of the Warden's Court to punish for contempt.	At 26, referring to S.150 - the contempt power - I remarked that that section "is no more


than giving a civil court certain necessary powers to control its own proceedings".	I went on to say, "With that exception it seems that prosecutions under the sections mentioned should properly be taken in a court of summary jurisdiction" (emphasis added).

I would therefore answer the question "yes".
MARTIN J. 






I have had the benefit of a draft of the reasons for judgment of Angel J. and agree that the answer to the question referred to the Full Court is "Yes", but wish to add some brief comments.

As is pointed out by Dawson J., with the approval of Mason CJ. Brennan and Toohey JJ. in Grassby v The Queen (1989) 168 CLR 1 at p. 17, the power to punish summarily for contempt not committed in the face of the Court is inherent in a superior court but forms no part of the powers of an inferior court.	The superior court could prevent and punish summarily as a contempt any interference with the due course of justice in an inferior court.	The legislature duly paid regard to that position at common law when enacting the Mining Act which commenced on 1 July 1982.	It dealt expressly with the question of contempt.	Ins. 150 it provided that, subject to s. 156, a wardens court has such powers relating to contempt of the court or a warden as has a Local Court under the Local Courts Act in relation to proceedings before it.	Section 275 of the Local Courts Act relates to punishment for contempt in the face of the court, including by way of committal for a term not exceeding 14 days and the imposition of a fine not exceeding $20.	More
comprehensively, it is provided ins. 155 of the Mining Act that for the purpose of enabling a warden's court or a warden more effectively to exercise the jurisdiction and powers conferred upon it or him by the Act and to enforce obedience to judgments and orders, the warden's court and the warden shall respectively, where no other provision is made for that purpose, be deemed to have and may exercise all the powers of the Supreme Court or a Judge.	Proceedings for contempt in procedure by disobedience of an order of the court or by breach of an undertaking may result in orders which are coercive of compliance with the Court's order or of the undertaking given to it and thus to enforce obedience to the Court's judgment and orders (Australian Consolidated Press Ltd v Morgan (1965) 112 CLR 483 per Barwick CJ. at
p. 489 and 493).	In that case doubt was expressed as to the power of a superior court to order the payment of a fine for a contempt in procedure, Barwick CJ. at p. 493, Windeyer J. at p. 497 and 502 and Owen J. at 516.	The doubts expressed in that case, which represented the state of the law as at the time the Mining Act was enacted, were resolved in
A.M.I.E.U. v Mudginberri Station Pty Ltd (1986) 161 CLR 98, in favour of a power to fine for contempt in procedure.

The warden's court has express statutory jurisdiction in respect of contempt buts. 156 places limitations upon the penalty which may be imposed for the type of contempt therein described.
ANGEL J:	On 22 December 1987 the plaintiff Kenneth Leonard Day pleaded guilty to 24 breaches of s.156 of the Mining Act 1980 {N.T.) ('the Mining Act') before a mining warden's court.	Section 156 provides:

"A person who defaults in complying with a judgment or order of a warden's court or in any way impedes or prevents compliance therewith, is guilty of an offence.
Penalty:	$1,000 or imprisonment for 6 months."



Warden Hook entered a conviction and imposed a fine of $500 in respect of each offence.

On 18 February 1988, this Full Court handed down its decision in Enterprise Goldmines NL v Mineral
Horizons NL {No. 2) (1988) 52 N.T.R. 23.	It was as a consequence of that decision, we were informed, that the plaintiff commenced the present proceedings for judicial review.	He now seeks to quash his convictions on the ground that Warden Hook, sitting as a warden's court under the Mining Act,	had no jurisdiction to deal with prosecutions for offences under s.156 of the Mining Act.	Such prosecutions, it was said, could only be conducted pursuant
to the Justices Act before a court of summary jurisdiction .
•

The plaintiff's action came on for hearing before me, sitting alone, and because of the differences of opinion expressed obiter in Enterprise Goldmines NL v Mineral
Horizons NL (No. 2), supra, and the parties' respective reliance thereon, I referred the following question for hearing by the Full Court, viz:

"Does the Mining Warden's Court established pursuant to Section 141 of the Mining Act (as in force on
22 December 1987) have jurisdiction or power to deal with, convict and impose a penalty upon a person in respect of an offence under Section 156 of the Mining Act (as in force on 22 December 1987)?"




In Enterprise Goldmines NL v Mineral Horizons NL
(No. 2), supra, the learned Chief Justice (at 26) expressed the view that a mining warden's court does not have criminal jurisdiction, and Kearney J (at 35-6) agreed with him.
Nader J (at 31, 35) was of the view that a mining warden's court has jurisdiction in	both criminal and civil matters. Before us, counsel for the plaintiff contended that the views of the learned Chief Justice and Kearney J were to be preferred, and that the mining warden's court not having criminal jurisdiction, Warden Hook had no jurisdiction to enter the convictions and impose the fines in respect of the plaintiff's admitted breaches of s.156 of the Mining Act.
Counsel for the respondents on the other hand contended that the views of Nader J are to be preferred and that the mining warden's court did have a criminal jurisdiction.	It follows, so it was said, that Warden Hook had jurisdiction to entertain the prosecutions before him.
However, this case involves contempt of court, and, despite counsel's submissions, I do not think the answer to the question posed is to be arrived at by reference to the differences of opinion expressed in Enterprise
Goldmines NL v Mineral Horizons NL {No. 2), supra, or as to the existence or otherwise of a criminal jurisdiction in a mining warden's court.

The mining warden's court is established by the Mining Act and is an inferior court with no inherent powers of contempt.	Section 150 of the Mining Act confers certain contempt powers of the local court upon the warden's court. Section 150 of the Mining Act provides:

"Subject to section 156, a warden's court has such powers relating to contempt of the court or a warden as has a Local Court under the Local Courts Act in relation to proceedings before it."



Section 155 of the Mining Act confers certain powers of the Supreme Court in relation to, inter alia, enforcement of judgment and orders.	It provides:-

"For the purpose of enabling a warden's court or warden more effectively to exercise the jurisdiction and powers conferred upon it or him by this Act, and to enforce obedience to judgrnents and orders, the warden's court and the warden shall respectively, where no other provision is made for that purpose, be deemed to have and may exercise all the powers of the Supreme Court or a judge."
Section 156 of the Mining Act creates an offence in circumstances, inter alia, which traditionally comprised a civil as opposed to a criminal contempt.	However, since
A.M.I.E.U. v Mudginberri Station Pty Dtd (1986) 161 C.L.R.
98, no clear and logical distinction between criminal and civil contempt is to be maintained - the contempt power is to be recognised as a power sui generis.	Sections 150 and
155 of the Mining Act confer sui generi·s contempt powers upon the mining warden's court enabling it to deal with factual situations, inter alia, which attract s.156 of the Mining Act.	Section 156 of the Mining Act does not, it seems to me, create a criminal offence but an offence in the nature of contempt, that is, an offence sui generis.	The warden's court can hear and deal with an offence under s.156, in my view, in exercise of its contempt jurisdiction. Whether the mining warden's court has a criminal jurisdiction as well is unnecessary to decide.

Counsel discussed why s.150 of the Mining Act is expressed to be subject to s.156 of the Mining Act.	The legislature seems to have so provided in recognition that
s.156 limits the extent to which a mining warden's court can punish for contempts of the type set out in s.156, but it is unnecessary to express any final view on this question.

I would answer the question 'Yes'.

