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Penny van Oosterzee is the plaintiff in this action for
5	damages for defamation against the defendant, Roger Vale.



'Panorama', the slick and glossy 'Ansett inflight magazine', was in 1988 supplied free to Ansett aeroplane passengers.	It was published for Ansett every month and is
10	well known to those who use air transport.	There can be
little doubt that it was widely read, even if for no other reason than that it enjoyed, as captive readers, passengers on Ansett aeroplanes.

15	The March 1988 issue of 'Panorama' contained an article








called 'Sea of Stone• subtitled: 'In the middle of central Australia lies the rather incongruously named Mount Winter,
Penny van Oosterzee, in the cause of science, trekked out to this extraordinary site•.
5

The article was expressed to be written by the plaintiff, and was in fact written by her save that the following passage, which formed part of the article as published, was an editorial invention:
10
'The Malbunka family lives at the Ipolera Homeland Centre, an outstation of the once infamous Lutheran Mission at Hermannsburg.'
15
This sentence caused offence to the defendant because of the insult to persons associated with the mission.	The insult was indiscriminate: it did not identify the persons who were to blame for the infamy.	Was it one or more of the Lutheran
20	clerics who worked at the mission?	Was it someone else?	Was
it one or more of the Aborigines who lived at the mission? The article does not say.	Nor does it identify the conduct that rendered the mission infamous.	It was common ground in this case that the mission was not infamous and that the
25	statement was completely false.



The sole author of the offending statement was the publisher of 'Panorama• magazine; it was not written by the plaintiff.	Nor did the plaintiff by acquiescence or otherwise
30	have any part in the publication of the statement.
Sometime after submitting the article 'Sea of stone' for publication, the plaintiff saw it as published in the magazine 'Panorama'.	She testified that when she read the passage containing the phrase 'once infamous Lutheran Mission at
5	Hermannsburg' she 'had this dreadful feeling that it was going
to cause problems straight away, because for a start, I know as well as anybody else that it is not true.	In fact you could easily make claim to the opposite, that Hermannsburg has the opposite reputation.	My paragraph was to do with Albert
10	Namatjira only - the fact that he was born in Hermannsburg.
They (the publishers] took that out and put in "the once infamous Hermannsburg".'


On the same day as she read the article the plaintiff
15		telephoned the then editor of 'Panorama', Jane Rich, and complained about the change that had been made to what she had written.	The plaintiff told Rich that she 'felt that it was going to cause problems.'	Rich consented to publishing an apology in the next issue of 'Panorama' to be published,
20

Then, on 10 March 1988 the plaintiff wrote to Rich:

'Dear Jane,
25		I refer you to page 53, third paragraph of the Article titled Sea of Stone:

"The Malbunka family lives at the Ipolera Homeland Centre, an outstation of the ONCE INFAMOUS Lutheran
30	Mission of Hermannsburg.11

I'm afraid that I must protest in the strongest way to the use of the words "once infamous".	The article is attributed to me, yet I did not use those
35	words even by implication.	This is my reference to
Hermannsburg in the article I sent to you:

"The route so far had taken us past the Aboriginal community of Hermannsburg, Albert
5	Namatjira's birthplace.	Initially a Lutheran
Mission establishment in 1877, the township is now on Arrente (Aranda) Aboriginal community and the focus for the dispersing families of Aboriginals who are moving back to their land as part of the
10	outstation, or homeland, movement."
The history if (sic) Hermannsburg is fascinating (and would make a good article in its own right).	Never has there been a claim of bad
15	practices levelled at Hermannsburg when it was a
mission.	On the contrary it is historically attributed (by both Aboriginal and Europeans) with saving the Aboriginals from extinction in this region by zealous Europeans in the early days of
20	"settlement" in central Australia.

Given this well known fact, you can imagine the amazement your choice of "once infamous" as a description of Hermannsburg has caused.	I have had
25	an informal query from a Minister of the N.T.
Government and a lengthy phone call from a Lutheran minister who worked at Hermannsburg for 26 years.	I expect many more complaints.	I can only hope that they will be as polite as they have been to date.
30
I, and the numerous people associated with Hermannsburg, must request an apology from you, that is printed prominently in your magazine, about this matter.
35
Yours sincerely


Penny van Oosterzee'
40


The reference to an informal query from a Minister of the Government was an inaccurate description of Neil Bell, who was not a Minister but a member of the parliamentary opposition.
45

In the June 1988 issue of 'Panorama' the following statement appeared:
'In the story "Sea of Stone", which appeared in the March issue of Panorama, the phrase occurred, 'the once infamous Lutheran Mission at Hermannsburg'.	The Editor wishes to state that the word 'infamous' was not used by
5	the author, Penny van Oosterzee, but was added at editing
stage.	We apologise to her and to the residents of Hermannsburg. •


10		The import of this statement is obscure.	The editor says that the plaintiff did not use the word 'infamous'.	That was far from an unequivocal retraction.		It is quite consistent with that assertion that other words to the same or a similar effect were used by the plaintiff.	The equivocal nature of
15	the retraction enabled the defendant to assert a belief that
the plaintiff had been in some way responsible for the offensive passage.	Those chiefly hurt by the insulting passage (for which the publisher of 'Panorama' was solely responsible) were persons who had been associated with the
20	Hermannsburg mission, past and present, black and white.	A mere statement to the effect that the editor was the source of the word 'infamous• might, in the minds of some, have added force to the insult by suggesting, in effect: 'van Oosterzee did not say that, I the publisher said it.'	That the
25		retraction was mean and inadequate was not the fault of the plaintiff;	her letter of 10 March 1988 to Rich was in unequivocal terms.	Rich should have made it clear that not only did the plaintiff not write the offending words, or words to a similar effect, but also that there was no justification
30		for the publisher having used them and that any hurt caused to Hermannsburg people was regretted.	But, 'Panorama' is not a party here and these remarks are relevant only to the






resolution of the issues between the parties.



The plaintiff said that some time later she visited Mr
R.W. Fraser, the Alice Springs manager of Ansett, on business.
5		In the course of their conversation, Fraser mentioned to her that the defendant had been upset by her last article in 'Panorama', referring to the article, 'Sea of Stone'.	The plaintiff said to Fraser that she did not know what he was talking about.	Fraser said the defendant had sent him a
10	letter complaining about the article.	The plaintiff said, 'I
looked at him - I mean I was pretty dismayed and I said, "Well can I have a copy of that letter please?"'	The plaintiff said Fraser refused to supply her with a copy of the letter from the defendant because he thought it may have been sent to him
15	in confidence.	It is regrettable therefore that he said
anything about it at all.



According to the plaintiff she telephoned the defendant's secretary to ask for a copy of the letter referred to by
20	Fraser.	Then she went to the defendant's office where she was
supplied with a copy of the letter:




'LEGISLATIVE ASSEMBLY OF THE NORTHERN TERRITORY
25
Office of the Speaker
G.P.O.Box 3721
Darwin N.T.5794 Telephone (089) 46 1411
30	Telex AA85154
Fax (089) 81 2528
May 4, 1988
Ms. Jane Rich Editor "Panorama"
Editorial & Advertising Offices
5	GPO Box 4088
SYDNEY	NSW	2001

Dear Ms. Rich,
10
I write in reference to an article entitled "Sea of Stone" by Penny Van Oosteree (sic) which appears in the March 1988 edition of the Ansett Inflight magazine.
15		I wish to lodge the strongest possible protest about an inaccurate statement contained in this article and I point out that not only does the author make an inaccurate statement about the Lutheran Mission when she refers to the "...once infamous Lutheran Mission..•", she
20	does not attempt to say why the mission is "infamous".
This article does I believe damage the standing of your magazine and I feel that a retraction and an apology to the many former and current residents of Hermannsburg
25	should be printed in your next edition.
I might add that is not the first time Van Oosteree has written inaccurate articles about Central Australia.
30	sincerely
ROGER VALE SPEAKER'


35

The plaintiff claims damages for defamation against the defendant by reason of the last paragraph of this letter (emphasised by me).


40		The letter was not addressed to Fraser, but to Rich. Therefore, publication of the letter was very probably to two persons at least, namely, Rich, to whom the letter was sent, and Fraser, who was in possession of it or a copy of it when the plaintiff called on him.	There may have been others, but
45	the evidence is silent.	The immediate office staffs of Rich
and Fraser may have had the opportunity of reading the letter.



The defendant did not say whether Rich or any other person concerned with the publication of 'Panorama' replied to
5	his letter of 4 May 1988 to inform him that the plaintiff did
not write the offensive words.	Rich, or her successor at 'Panorama', could so easily have disabused the defendant as to the authorship of the offending passage.	A failure to do so has probably done great injustice to the plaintiff, because it
10	is impossible to contemplate that a person of the defendant's
standing, having received a letter from 'Panorama' pointing out that the plaintiff was not the author of the offensive passage, would not have accepted the fact and disclosed it to plaintiff and to the court.	I am forced to assume for the
15	purposes of this case that the publisher of 'Panorama' was
prepared to let the Speaker of the Legislative Assembly continue in the false belief that the plaintiff was guilty of writing the offensive material.	If that is so, the publisher was guilty of contemptible irresponsibility.
20

The plaintiff testified that when she read the defendant's letter of 4 May 1988 she was horrified.	She described in considerable detail the other adverse reactions she had to the letter and the reasons for them.	She described
25	the letter as 'pretty awesome because it had the Speaker of the Legislative Assembly across the top of it so I thought that it was written by someone in the Northern Territory Government alleging that I write incorrect articles.... I was






really quite horrified, and there was a sinking feeling in the pit of my stomach, ..• Wondering what the hell I'm going to do about this, and went to the phone shaking, I suppose, and picked it up and thought, well I'd better deal with it head on
5	and phoned up Mr Vale.•	The plaintiff testified that she
telephoned the defendant and spoke to him.	The parties give quite different accounts of their personal encounters thereafter.	Each one gave evidence with conviction and seeming honesty.
10

It is common ground that the plaintiff neither showed nor offered to produce to the defendant a copy of the manuscript of the article she submitted to 'Panorama•.	Nor did she show or offer to show the defendant a copy of the letter she sent
15	to Rich dated 10 March 1988.	Knowing of that letter, it would
have been difficult for any reasonable person to maintain a convincing show of believing that the plaintiff was responsible for the offending passage.	But, having said that, I cannot overlook the fact that that letter, tendered early in
20	the trial, had not changed the defendant's mind some time
later in the trial when he gave evidence.	It is clear to me that, during those early encounters, the parties• passions swamped their reason.	In these circumstances the memory of events is often blurred.	This may explain the differences in
25	the accounts of the parties as to what occurred between them at that time.	There is no basis upon which I am able to prefer one account to the other.








Although the defendant said that he would have believed the plaintiff was not responsible for the offending passage in the 'Panorama• article if he had been shown the original manuscript, I am afraid his assertion on the point is barely
5	credible because his complaint was that either the offensive
matter was contained in the original manuscript, or, even if it were not, the plaintiff must have been implicated in an editorial alteration introducing the offensive matter.	An innocent manuscript would go no way at all towards excluding
10	the latter possibility.	The plaintiff's assertion that the
defendant's complaint embraced both possibilities is supported by the words of the defendant's letter of 21 June 1988 to the plaintiff's solicitors: 'Further, our client finds it a remarkable fact that an editor was able to add the words
15		11 •••••••the once infamous Lutheran Mission of Hermannsburg.......11 without reference to the author:
see... '·	It is also notable that the same letter goes on to say: 'Our client would have expected Miss van Oosterzee to have immediately contacted the editor and either sought a
20	retraction or disassociated herself from the comment.•	That
is precisely what she did in her letter of 10 March 1988!	The search for rationality in the behaviour of parties is largely in vain because their conduct, disguised as rational debate, was in fact unreasonable and petty.	The obvious fact is that
25   the defendant's mind was rigidly and stubbornly fixed against being influenced in favour of the plaintiff. He did not want to believe her.
The plaintiff claimed to be very distraught after her initial telephone encounter with the defendant because, she said, the defendant had the potential to ruin her reputation particularly having regard to his attitude towards her.	She
5	had formed the impression from that conversation not only
that the defendant would not stop saying things adverse to her but rather that he would continue to do so.	She said she was also concerned that the defendant's letter may have had an adverse effect on the opinion of her character held by the
10	editor of 'Panorama'.


Following the telephone conversation between the plaintiff and the defendant, on 3 June 1988 the plaintiff wrote to the defendant as follows:
15

'Dear Mr Vale,

RE: OUR RECENT TELEPHONE CONVERSATION REGARDING ARTICLE APPEARING IN PANORAMA MAGAZINE.

20	With respect to the above telephone conversation and a letter written by you which was sent to Ansett and the editor of Panorama (but not to me), I feel that I have been misrepresented.

25	Would you please specify where I have been "inaccurate" in the past so that this situation can be resolved.
Yours sincerely

30	Penny van Oosterzee BSc, MEnvstud. Director Desert Discovery'

The letter was hand delivered to a person seated at a desk in the outer office of the defendant.	The plaintiff has
35	never received acknowledgment of receipt of that letter.	In fact, it was not until well into the trial that it emerged in
a somewhat confused manner what were the alleged earlier inaccuracies referred to.


The plaintiff consulted solicitors who wrote to the
5	defendant on 8 June 1988 in the following terms: 'Dear Sir,
RE:	PENNY VAN OOSTERZEE
We advise we act for Ms. Penny van Oosterzee.
10
We have to hand a copy of your letter of the 4th of May 1988 to the editor of "Panorama", the Ansett in flight magazine in relation to an article written by our client entitled "Sea of Stone" which appeared in the March 1988
15	edition.

Our client is not responsible for the use of the words "··· the once infamous Lutheran Mission of Hermannsburg...11 which were added at the editing stage,
20	without the knowledge of our client and in relation to
which an apology was published in the June 1988 edition of "Panorama".

We are instructed that you have not sought to ascertain
25		from our client whether she was in fact responsible for this statement prior to forwarding your letter of the 4th of May 1988 to the editor of "Panorama", which we note was written in your official capacity as Speaker of the Legislative Assembly of the Northern Territory.
30
Our client's reputation as a science journalist depends upon her considered researched and accurate publications, of which she has done many in the past and which have been published in a wide variety of magazines.
35
Your allegation that our client has previously written inaccurate articles about Central Australia is incorrect and has caused harm to our client's good reputation.
Accordingly, we seek an immediate unqualified apology in
40	respect thereof both to our client and the editor of "Panorama" magazine.

We are currently advising our client as to further proceedings in this matter pending your reply.
45
Yours faithfully, POVEYS

PEER SCHROTER'
50
The defendant's solicitors replied by letter dated 21 June 1988:

5	'ATTENTION:	Peer Schroter Dear Sir,
Re:	HON. ROGER VALE MLA and PENNY VAN OOSTERZEE
10
We act on instructions of the Hon. Roger Vale MLA. We have to hand your letter of 8 June, 1988 written to our client.
15		Our client is not prepared to make "an immediate unqualified apology" in respect of this matter.	Our client has nothing to apologise for.	Further, our client was not writing in his "official capacity as Speaker of the Legislative Assembly of the Northern
20	Territory".	The fact of the matter is that our
client is the Speaker of the Legislative Assembly of the Northern Territory and is entitled to identify himself as such.
25	Further, our client finds it a remarkable fact that an editor was able to add the words 11 ••••••• the once infamous Lutheran Mission of Hermannsburg	•..11
without reference to the author.	Our client would have expected Miss Van Oosterzee to have immediately
30	contacted the editor and either sought a retraction
or disassociated herself from the comment.
We would like to point out that we were initially instructed in relation to the article by persons
35		other than the Hon. Roger Vale MLA as the article has caused grave offence to a number of long standing Alice Springs families and descendants of clergy and lay workers at the Lutheran Mission of Hermannsburg.	On each occasion we urged our
40		respective clients to let the matter pass but not without some difficulty.	If in fact Miss Van Oosterzee wishes to take the matter further then she may care to have regard to the matters we have set out above.
45
Our client is prepared to let the matter pass at this point in time but in the event that Miss Van Oosterzee wishes to persist then we have instructions to accept service.
50
Yours faithfully, BUCKLEY & STONE
Per:






The hurt the plaintiff has doubtless suffered (which must include the frustration of having been done a serious injustice at the combined hands of 'Panorama' and the defendant) was surely aggravated by the assertion that others
5	wanted to take some action against her and would have done so
but for the pacific urgings of the defendant's solicitors. That statement in the letter of 21 June 1988, presumably made on the defendant's instructions, was irrelevant to the case in hand but could only have served to cause considerable
10	emotional upset to the plaintiff.	It was in keeping with the
hard and unyielding attitude of the defendant after the encounter between the parties that followed the plaintiff's visit to Fraser's office.


15		The plaintiff said that the letter of 21 June 1988 had the effect of making her even more apprehensive of what the defendant might do or say to denigrate her reputation for accuracy as a scientist, science-communicator.	I understood her to say, in effect, that by reason of this apprehension she
20	caused this action to be commenced.



The plaintiff was at the material times a member of The Australian Conservation Foundation whose leader, a man named Garrett, shortly before the last general election for the
25		Northern Territory Legislative Assembly was widely reported in the news media as urging voters not to vote for Country Liberal Party candidates.	The defendant is a prominent member of the Country Liberal Party.	These facts have no juridical






significance but they form a background which may help explain on the one hand what seems to me to have been a severe over reaction to the defendant's letter to Jane Rich, and on the other the stubborn implacability of the defendant in
5	persisting in his attack upon the plaintiff for something that
a little genuine inquiry on his part would have revealed to him she was not responsible for.	They may also help to explain how two otherwise intelligent and responsible members of the community could have become so irrational in their
10	dealings with one another.	That such a matter as this could
have remained unsettled and taken up the time of this busy understaffed court for some days is probably explicable only by reference to the underlying ideological differences between the parties.
15

The defendant, in the course of the trial, specified the prior inaccurate articles he had referred to in his letter, exhibit 6.	There were two of them published in May and June in an Alice Springs newspaper called The Centralian Advocate.
20		They were tendered, and it is sufficient to say here that I have read them, considered them and the evidence given respecting them.	They were tendentious articles through which the plaintiff was advancing particular sides of some matters of contention on matters of general public interest.
25

The plaintiff came to the Northern Territory in 1984, since when she has written regularly various articles of a tendentious nature. The articles referred to are no more
◊




accurate or inaccurate than numerous popular articles of a similar kind published in newspapers of the standard of The Centralian Advocate.	They are popular and intended to be read by the general public.		They are designed for reading without
5	effort and are of little depth.	They pass a pleasant moment;
they have some slight educational value and enough of a contentious quality to appeal to the popular desire to be informed about important public issues such as 'the environment•.
10

It is pertinent to keep in mind that writers of tendentious articles about issues of public concern in respect of which strong and differing opinions are held must allow those on the other side of the contention a fair measure of
15	latitude in responding.	Such writers, like politicians, have
themselves entered the public arena and seek to influence public opinion to a point of view.	Frequently they implicitly attack the character or competence of others.	For example, to suggest, as the plaintiff did in one of her articles, that a
20	public road had been badly degraded by the passage of many
thundering motor lorries over it might been seen as tantamount to saying that the persons responsible for the passage of those lorries were responsible for the degradation of the road.	That may be fairly taken as an attack on their judgment
25		or character, or both, as being persons who either knowingly or by reason of incompetence cause the degradation of public roads.	Those who mount the soap-box must be prepared for some boos and hisses.	A mere reporter of fact, such as a news
reporter, might well be in a different position.	To call such a person a writer of inaccurate articles calls into question the quality of objectivity essential to his particular task.
However, writers of publicly contentious matter and
5		politicians are in very similar callings in some respects and they ought, I believe, to expect a fair measure of unflattering comment from their opponents.	It is surprising that more 'investigative' journalists and 'current affairs' commentators are not subjected to more criticism of the kind
10	usually reserved for politicians, because in the last resort
many of the former are in the very same arena where they compete against one another to influence the general public towards a high regard of their own merits and opinions.

15		'Inaccurate', in the context of this case, as used by the defendant in his letter, is a word of such vague signification as to mean anything from 'something which I honestly hold to be false' to 'a statement of fact that can be demonstrated to be false•.
20

But, justification is not an issue here and the defamatory quality of the defendant's letter (exhibit 6) may be taken to have been established.	However, it remains relevant to issue of qualified privilege whether the plaintiff
25	had written inaccurate articles.	It is necessary to consider
whether they are such that it is likely that the defendant genuinely considered them to be inaccurate.
The law of qualified privilege is elaborately stated in the cases and I do not intend to yet again review the authorities.	The principles upon which my decision rests are clear from the following remarks.	Reference may be made to
5	the following cases: The Telegraph Newspaper Company Ltd and
Anor v Bedford (1934) 50 CLR 632; Toogood v Spyring (1834)
1 CM&R 181, 149 ER 1044; London Association for Protection of Trade v Greenlands Ltd (1916] 2 AC 15; Mowlds v Fergusson (1940) 64 CLR 206; Harrison v Bush (1855] 5 EL & BL 344, 119
10	ER 509; Guise v Kouvelis (1947) 74 CLR 102; Stuart v Bell
(1891] 2 QB 341; Jenoure v Delmege (1891] AC 73.



It is clear that the defendant's stubborn refusal to acknowledge that he had blamed the wrong person for the
15	offending passage in the 'Panorama' article caused
considerable distress to the plaintiff.	It was painful for her, knowing that she was not responsible for the passage, not to be able to persuade the defendant that he had wrongly blamed her.	Nevertheless, if the defendant's letter to Rich
20	was written on an occasion of qualified privilege, as the
defendant contends, his subsequent poor behaviour would not retrospectively destroy the privilege.	That is not to say that the defendant's subsequent unreasonable conduct was irrelevant.	It shed light on the very question whether his
25	letter was motivated by malice, that is, whether he saw the
occasion for the letter as an opportunity to attack and denigrate a person politically unacceptable to him.	Such malicious motivation would have precluded privilege from






attaching to his defamatory statement.



After consideration of the evidence, and despite the defendant's subsequent unfair treatment of the plaintiff, I do
5	think it is more likely than not that he wrote his letter to
vindicate the persons associated with Hermannsburg.	Although the defendant felt antipathy towards the plaintiff as someone opposed to his opinions, I think his letter was intended to defend Hermannsburg and only incidentally did it denigrate the
10	plaintiff.	Certainly it did denigrate her, but as a means of
more effectively persuading Rich that the plaintiff was not a person to be taken seriously about Hermannsburg -- she having written inaccurate articles on other occasions.


15		The defendant believed, and not unreasonably, at the time of writing to Rich, that the plaintiff was the author of the offending passage.	It was a reasonable assumption.	The article was published in a seemingly respectable magazine.
The defendant was not to know otherwise.	No doubt, the
20		defendant took things to be as they seemed to be: namely, that an article on the face of it written by the plaintiff was in fact written by the plaintiff, save for such editing as one would expect for reasons of style and space.	One would not expect an editor to change an article substantially as was
25	done here without the consent of its author or an
acknowledgment that the publisher had made the change.


The defendant also believed the Centralian Advocate






articles to be inaccurate and although, for reasons of hyperbole etc. to which I have already alluded, it is difficult to be dogmatic about the extent of the inaccuracies, there are some statements in them that were capable of being
5	regarded as inaccurate.	The statement in one of the articles
that Buffel grass is an exotic Mediterranean grass is false. The statement in the same article that the only real justification for planting it appeared to be that it was better than bare ground is inaccurate or at least misleading.
10	At the very least, it was open to the defendant to regard it
as an inaccurate statement, and he did so.	The evidence disclosed that, amongst other things, it was planted in the vicinity of Alice Springs Airport to prevent dust from being drawn into the engines of jet aircraft and has effectively
15	served that purpose.	Some of the statements about Buffel
grass made by the plaintiff as if they were facts were highly contentious.	I do not propose to examine all of the alleged inaccuracies and what has been said about them by witnesses, but the fact is that the articles do contain assertions about
20	contentious matters which the defendant believed to be
inaccurate. In general, such inaccurate statements as there were in the articles happen to have promoted the position of the environmental lobby.


25		Believing as he did the falsity of the assertion that the Hermannsburg Mission was once infamous, I consider that the defendant was entitled to take upon himself the moral duty of coming to the defence of those he perceived to be adversely






affected by it.	He thought the duty arose from the fact of his being a member of the central Australian community, from his being a Member of Parliament for an electorate in central Australia, and from his friendship with persons affected by
5	the statement:	he had lived in the Northern Territory for 27
years.	He also thought a duty to come to the defence of the Hermannsburg Mission arose from his being Speaker of the Legislative Assembly.	I must say, I cannot see how that particular office supports any such duty.	I think he used the
10	letterhead and title of Speaker in order to lend weight and
authority to his representation to Rich.	Whether that was a proper use of the authority of the Speaker does not concern me, for whether he used it rightly or wrongly, he used it in order the more effectively to come to the defence of the
15	Hermannsburg people.



In my opinion, he was within his rights to use fair and appropriate means to perform that duty.	I think that the great mass of right minded persons in the position of the
20	defendant would, in the circumstances of the case, have
thought it their duty to 'call out• as the defendant called out.	Despite the lack of evidence on the point, it is well known in the Northern Territory that many residents of the Hermannsburg Mission are tribal Aborigines who not only lack
25		the English language skills and eloquence to defend themselves against the 'Panorama' article, but would be unlikely even to know of it.	Apart from more obvious reasons relating to language problems and literacy, such self-serving utterances






as they may have made on their own behalf, because self serving, would have been unlikely to be taken very seriously.


It was argued on behalf of the plaintiff that such a duty
5		would arise only in the Member of Parliament whose constituents the Hermannsburg people were.	I disagree with that.	I think a duty fell upon every right minded person knowing the facts and having the influence to effect redress. It was certainly not a legal duty, and perhaps not a
10	particularly strong moral duty, but a duty nevertheless.	The
defendant was just such a person.	The evidence is that he knew the circumstances of the mission well and believed the claim of infamy to be false; and as his power to influence was enhanced beyond that of ordinary citizens by his public
15	office, his moral duty to act was clear.	A person powerless
to effect a desirable end, or virtually so, has no moral duty to attempt to effect it.


Not only was the defendant an appropriate person to
20		assume the duty of responding to the Hermannsburg allegation, but Rich, the editor of 'Panorama', was the most appropriate person to whom to write.	She was the person best placed to rectify the wrong perpetrated by the original article.


25		It was submitted for the plaintiff that the defamatory material was extraneous matter unrelated to the offensive passage in the 'Panorama' article and therefore cannot attract privilege.	The last paragraph it was argued was gratuitously

.-


libelous.	The question whether the plaintiff had written inaccurate things on earlier occasions was unrelated to the purpose of the letter.	I think that on a consideration of the whole letter, the defamatory paragraph was included, not as a
5		gratuitous reference to extraneous matters, but in order to strengthen the influence of the defendant's assertion that the allegation  of infamy  should be rejected.	He said, in effect, 'If you are left in any doubt whether to believe what I say, consider also that the person who made this allegation about
10		Hermannsburg is a person who has written inaccurate articles before: she is not worthy of credence.'	I do not think the defamatory statement can be considered extraneous to the main purpose of the defendant's letter.


15		For these reasons I think the defendant has succeeded in making out his claim of qualified privilege.	Since this disposes of the case, I do not propose to consider the issue of fair comment.	There will be a verdict for the defendant. I will hear the parties on the issue of costs.

