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The applicant is a person aggrieved by a determination of the respondent made on 13 September 1989 whereby it upheld a determination of the General Manager of the Territory Insurance Office of 26 April 1989.	The determination complained of was that the amount that the applicant was reasonably capable of earning was greater than 85% of the average earnings per week of wage earners in the Northern Territory and that the applicant was thus not entitled to receive benefits pursuant to s. 13 of the
Motor Accidents (Compensation) Act as from 24 May 1989.	The applicant says that he is not capable of earning a sum per week greater than the amount that is equal to 85% of the


average earnings per week in the Territory, that he is not capable of being gainfully employed in his former or any other occupation due to injuries suffered in or as a result of a motor vehicle accident, and that he is entitled to receive the statutory benefits.


The Motor Accidents (Compensation) Act establishes a no fault compensation scheme in respect of death or injury suffered in or as a result of motor vehicle accidents, and prescribes the rates of benefits to be paid under the scheme established by the Act.	Amongst the benefits provided for are those referred to ins. 13.	For these purposes tte only relevant provision of s. 13 is that when a person suffers an injury in or as a result of an accident that occurred in the Territory and whose capacity to earn income from personal exertion (either physical or mental) is, in the opinion of the Board, reduced as a result of the injury, he shall be paid such compensation for that loss of earning capacity as is provided for in the section.	By ss. (2) there is payable by the Office to that person, in respect of the period during which he suffers a loss of earning capacity as determined by the Board, the amount by which the amount that the Board determines he is reasonably capable of earning in employment in each period of six months during that period if he were to engage in the most profitable employment (if any) available to him is less that 85% of the average earnings for that 6 months of wage earners in the Territory






calculated on the basis of what, in the opinion of the  Board, are the best statistics available to it, both amounts calculated net of income tax as if paid to the person.

The question that arises upon this reference to the Tribunal is not as to the quantum of any entitlement to compensate for loss of earning capacity pursuant to s. 13 of the Act, but as to whether the applicant is entitled to anything.	The Board determined that he was reasonably capable of earning an amount greater than 85% of the average earnings and the applicant says that he is not so capable.

Reference having been made to the Tribunal pursuant to s. 29 of the Act, it is to conduct such hearings into the matter as it thinks fit and may make such determinations as the Board could have made thereon as the Tribunal considers proper in the circumstances  having regard to the intention of the Act.	Such a determination is binding on the Board (s. 29(3)).	The hearing conducted by the Tribunal shall be a hearing de nova (s. 29(4)).	The role of this Tribunal has been considered by the Tribunal on a number of occasions including Kathopoulis v Board of the Territory Insurance Office (1982) 17 NTR 41 and McMillan v Territory Insurance Office unreported  23 August 1988.	In the latter case Justice Gallop agreed with what was said by Justice O'Leary in the former case that the reference to the Tribunal is  from one administrative authority to another administrative






authority, and it is clear from those cases and others that the question for determination of this Tribunal is whether the decision ffiade by the Board was the correct or preferable one on the material before the Tribunal.	Notwithstanding that the functions of the Tribunal are purely administrative it is under a duty to act judicially, that is to say, with judicial detachment and fairness.


Although there was a mention of the reference before the Tribunal in accordance with r. 7(1) of the Tribunal Rules the only matter which appears to have been dealt with on that occasion concerned discovery and no orders or directions were then made in respect of evidence, particulars or the giving of evidence.	Accordingly the rules of evidence at corr on law apply to the hearing (see
	12).	Neither party applied for the issue of any subpoena requiring the attendance of a witness (r. 9).	No special directions were sought as might be expedient for the speedy and inexpensive determination of the reference (r. 7(2)).


There is no power in the Board to give directions such as are made available to the Tribunal by the Rules.	It is the Board of the Territory Insurance Office consisting of
5 merrbers appointed by the Minister.	Its functions are far wider than that given under the Motor Accidents (Compensation) Act in that it is required to conduct the affairs of the Territory Insurance Office (see s.s. 5 and 9






of the Territory Insurance Office Act).	It may delegate any of its powers or functions under the Motor Accidents (Compensation) Act (s. 36) but no matter is to be referred  to this Tribunal unless it has been considered by the Board (s. 27(7)).	A claimant for benefits under the Act may be requested to provide information to enable the claim to be assessed (s. 27(1A)), and may be required to undergo an examination by a medical practitioner nominated by the Board (s. 12(2)).	An opportunity is available for the Board to request a conference with the applicant but there does not appear to be any obligation upon the Board to disclose to an applicant information available to the Board and which it  has taken or proposes to take into account.	It need not extend to the applicant the right to be heard and is not required to give reasons for its decision (s. 27(5) & (6)).

A reference to the Tribunal therefore gives to the applicant and the Board the opportunity  to present all of the evidence available upon the issues arising between them, not only as it was available to the Board, but as it is available at the time of the sitting of the Tribunal.
Section 30 of the Act provides that the Tribunal's decision is final and not capable of being reviewed in any Court of Law by prerogative writ or otherwise (I leave aside the effect of such an ouster clause).	It seems to me that the relative merits of expediency (r. 7) ought to be carefully weighed against the finality of the Tribunal's decision.






When the reference came back before the Tribunal for the first time after the mention before it for directions, it received by consent of the parties a book, exhibit 1, containing copies of medical reports obtained by both sides to the reference and other documents in relation to the matter.	At the time those documents were tendered I was informed that, subject to what the Tribunal may direct, it was not proposed that it should hear from the doctors.
It was conceded by counsel for the Board that at all material times the applicant was a resident of the Northern Territory, that he was involved in a motor vehicle accident on 7 July 1986, that as a result he sustained certain injuries, and that there had been previous determinations by the Board that he had been entitled to benefits under s. 13 of the Act, that is, that his capacity to earn income from personal exertion (either physical or mental) was, in the opinion of the Board, reduced as a result of the injury suffered in or as a result of the accident (s. 13(1)(b)).

The parties invited me to read the material placed before the Tribunal, including medical reports obtained since the Board had made the determination, having done so to indicate whether the Tribunal wished to hear viva voce evidence from the applicant or any of the doctors and if so to adjourn to enable the witnesses to be called.	On the other hand, the parties invited me to proceed upon the basis that if having read all the material and evaluated it, I was
able to make a determination upon the reference then I should do so.	No doubt the parties had in mind that the Tribunal could conduct such hearing into the reference as it thought fit (s. 29(3)).


It is inherent in the way this matter has been approached by the parties that cases may arise in which the Tribunal can properly discharge its functions without the benefit which can usually be derived from hearing evidence from witnesses going to the issue or issues between the parties, having that evidence tested by cross-examination and making an evaluation of whether the evidence is to be accepted and the weight to be given to it.	Included in any such evaluation may well be questions going to the comparative qualifications of experts whose conflicting opinions have been expressed and credibility which in many cases may turn upon observations of the demeanour of the witness whilst giving evidence.	In a case such as this, where there is conflicting medical opinion, the Tribunal would be in no better position than the Board to make a determination as to an applicant's rights and entitlements, if any, if all it had was written material.		That is so even if the Tribunal had more medical reports before it than were before the Board and if some of those reports were obtained after the date of the determination of the Board.	It would be a rare case for important issues of fact involving conflict of medical opinion to be resolved only by reference
to the reports and where the respective authors had not had the opportunity to respond to such attacks as may be made upon his or her opinion.	It would be unfair for the Tribunal to accept one opinion without giving  the opportunity  to the author of a contrary opinion to respond to the reasons why that opinion should be preferred over his or hers.	An injustice may well flow to either or both of the parties depending upon the nature of the issue or issues to be determined by the Tribunal.

In this case counsel for the respondent originally expressly disavowed the proposition that, if upon reading the material before the Tribunal I was unable to make any
:indings because of differences between the experts, I should find in favour of his client because the applicant had failed to discharge an onus resting upon him.		Instead counsel invited the Tribunal to indicate what witnesses it wished to be called after the material had been read and hearing counsel's comments thereon "The Territory Insurance Office has no particular stance.	It should not have a particular stance in these matters.	It merely administers the Act and that is to put the material before the Tribunal. So that's why I'll call them, not in support or derogation." Notwithstanding that commendable attitude on the part of the respondent it is not the role of the Tribunal to bind or even advise the parties as to the evidence it considers may be helpful in resolving the issues between them.	Apart from






anything else this supposes that the Tribunal will fix the issues to be determined, a matter entirely for the parties, and in no way clear from the Reference and Answer filed.	I see nothing in the Act which would indicate that it is intended the Tribunal should adopt an inquisitorial role as opposed to leaving the issues to be defined and evidence in support of the issues to be called by the parties in the traditional adversarial manner.

The approach to the reference outlined above was supported by counsel for the applicant who submitted  that the evidence in the medical reports was so overwhelmingly in favour of his client that there was no need for the Tribunal to hear viva voce evidence from any of the experts, that is, the Tribunal would accept the opinions expressed in the written reports which favoured the applicant and totally rejected  those which were contrary.	The difficulties I have already expressed in regard to evaluation of the evidence denies that submission.

For reasons which I trust I have made suitably clear, I am not prepared to make a determination upon the reference on the basis of the written material before me nor do I consider it proper that the Tribunal should direct the witnesses who ought to be called to give evidence viva voce.








I do not want it thought that I am being in any way precise or exhaustive when I describe what I perceive to be the issues arising on the medical reports  between  the parties as relating to physical injuries sustained in the accident, the applicant's recovery or lack of recovery from them and a question going to a mental or psychiatric  disorder.	A not uncommon issue arises as to whether the applicant has been malingering of recent times or at least exaggerating his condition, or as to whether his capacity to earn income has been reduced because of a psychiatric  disorder for which he is entitled to benefits.	These are questions of fact and law.	Legal issues need to addressed including some arising from the construction of s. 13 of the Act.	For example, has the applicant suffered a relevant injury (as to which see for example Deeble v Nott (194l) 65 CLR 104 especially Williams J. at p. 113 and the cases there cited), whether any current injury or injuries were suffered "in or as a result of" the accident and whether his capacity to earn income has been reduced "as a result of the injury".

The novel approach which the parties suggested the Tribunal should adopt upon this reference led to it being agreed that unless the Tribunal was satisfied that it could determine the reference upon the material then before it the hearing should be treated as an application for directions.






The hearing was adjourned part heard and resumed about two months later. After some discussion as to what had previously transpired attention was again drawn to
	29(3) of the where it is provided that the Tribunal shall conduct such hearing into the matter referred to it as it thinks fit.	Counsel for the applicant submitted that it was open to the Tribunal to decide the matter upon the documents and asked that that be done.	He did not seek to have any orders made with regard to evidence.	Counsel for the respondent seemed to have been in agreement with the proposal that the matter be determined  on the documents, but, contrary  to his earlier indication, argued that the onus rested upon the applicant to satisfy the Tribunal as to his entitlements.	It was rr.ade clear by the parties that they were firmly agreed that they wished the Tribunal to decide the case upon the documents that were tendered as exhibit 1, a distinct shift from their earlier position. However, agreement between the parties is not the end of the matter and does not bind the Tribunal.	It is up to the Tribunal to conduct such hearing as it thinks fit, not as  the parties think fit.	Of course, the Tribunal may often be prepared to accept agreement between the parties on procedural matters and as to any other matters in respect of

which it has power under the rules, but such orders or

directions as might be given ultimately rest in the discretion of the Tribunal.
During the course of discussion it was suggested that greater weight might be given by the Tribunal to the latest of the relevant medical reports.	That might be so, but one of the difficulties that arises is the extent to which any report whether early or late assists the Tribunal in deciding the matter before it.	For example, in this case the latest of the approximately twenty medical reports included in the exhibit was that signed by Mr Ivan Yaksich who, for the purposes of this discussion, I will accept as being an expert neurosurgeon.	In that report he related how he had first seen the applicant on 5 September 1985 and the story given by the applicant as to the circumstances of the accident and of his then subjective symptoms is related.
Mr Yaksich reviewed the results of his examination and of
X-rays and the final two paragraphs of his report read as follows:


"When he was reviewed on 7 August 1986 his backache had improved but he was still suffering with neck and right shoulder pains; basically these symptoms have persisted and were still present when he was last seen on 14 September 1989.	At this stage I would not expect any further significant improvement in his condition and the major physical and organic problem which is continuing is the neck injury.	When I last saw him I did not feel that he was fit to return to gainful employment and I feel it is likely that this situation will continue.

As you are aware there have been some emotional and family problems which have also developed; his wife and other members of his family were injured in the motor vehicle accident so that a great deal of stress and anxiety would have been created, but you should seek the opinion of a clinical psychologist or psychiatrist regarding the exact nature and significance of these.	However, I feel he has a






definite physical lesion in his neck related to the motor vehicle accident and at this stage I would
expect no further significant improvement in that problem".

Amongst the questions to be answered is whether the applicant's capa,city to earn income from personal exertion
(either physical or mental) is reduced as a result of the injury.	Mr Yaksich's feeling that the neck injury made the applicant unfit to return to gainful employment and that that situation would continue would not, I think, resolve that question in favour of the applicant.

As to the question of stress and anxiety,

Dr Ridley, psychiatrist, in a letter dated 10 April 1989, the latest such report, concluded:


"He does have symptoms of post traumatic stress disorder and I offered him initially help with pain management.	If he persisted with pain management, it would be reasonable for him to be involved in further treatment to attempt to reestablish his self-esteem and even possibly put him back in the work force.
In my opinion it is most unlikely that he could cope satisfactorily in the work force at present. While he has attended for a number of follow-up interviews here with offers of pain management and further help, he has not persisted with these, which reflect to some extent similar difficulties which occurred during involvement at the rehabilitation centre.	If Mr Hatzivasiliou does not involve himself with some dedication, to a treatment programme, it is difficult to see how the situation can improve."
There is no later report as to whether the advice given by the psychiatrist was taken.	Given the indications of difficulties at the rehabilitation centre a question may arise as to the continuing rights of the applicant to benefits given the provisions of s. 12 of the Act.	There is also the issue as to whether the post traumatic stress disorder referred to by the psychiatrist is, as a matter of law, an injury suffered in or as a result of the accident.
I mention these matters simply by way of example of the sort of difficulties which must arise if the determination of this matter was to be made simply on the basis of the written material and the arguments of counsel as to the conclusions the Tribunal might safely draw from it.

Finally I note that there is no statement from the applicant nor of any lay person as to their observations of him, evidence of which may often be significant.

For these reasons the Tribunal declines to proceed as the parties have invited it to do as it does not think fit to conduct the hearing in that manner.

Further consideration of the matter is adjourned to a date to be fixed.

