SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA
Michael	Makryllos	and	Manuel	Makryllos,	Plaintiffs	v George Laurens (NT) Pty Ltd, Defendant
No. 540 of 1990
Before the Master at Darwin on 24, 25 and 26 June	and	on
15 August 1991

PRACTICE AND PROCEDURE - whether defendant entitled to withdraw in amended defence admissions made in earlier defence - whether affected by admissions in answers to interrogatories and in statement of claim against third-party - third-party proceedings discontinued

TORT - conversion - goods lawfully seized in execution - payment in full before sale - failure to return - goods subsequently sold - no evidence of detention in defiance of owner's rights - evidence only of negligence in attention to return  of goods - whether defendant liable in conversion

TORT - trespass to goods - goods lawfully seized in execution - payment in full before sale - failure to return - goods subsequently sold - sale under unlawful execution - whether defendant liable in trespass

TORT - trespass to goods - measure of damages - goods in poor condition sold under unlawful execution -  actual loss small - consideration of award of  substantial damages because of circumstance of defendant's wrong doing.
Cases considered:

Barclays Bank v Roberts (1954) WLR 1212 Bayliss v Fisher (1830) 7 Bing 153
Everitt v Martin (1953) NZLR 298
Owen & Smith v Reo Motors (Britain) Ltd
(1934) 151 LT 274
Rookes v Barnard (1964) AC 1129

Cases followed:

Clissold v. Cratchley (1910) 2KB 244 Interoven Stove Co. Ltd v Hibbard &   Ors
(1936) 1 All ER 263

Solicitors for the Plaintiffs: Counsel for the Plaintiffs: Solicitors for the Defendant: Counsel for the Defendant:
 Philip & Mitaros Mr  Morgan Loftus & Cameron Mr Kersh


IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No. 540 of 1990	BETWEEN:
MICHAEL MAKRYLLOS and MANUEL MAKRYLLOS,
Plaintiffs
and
GEORGE LAURENS (NT) PTY LTD
Defendant

MASTER LEFEVRE: JUDGMENT
(Delivered 15 August 1991)

The	plaintiffs sue the defendant for damages for trespass to goods, conversion	and negligence.

Before	the	plaintiffs	proceeded	with	their	case,	a
preliminary	point allegedly made by the
 was	raised defendant.
 regarding	admissions On 7 June 1991,	I	had
given leave to the plaintiffs to amend their statement of claim and to the defendant  to  amend  its  defence "having regard to  the  amended  statement  of  claim." The plaintiffs alleged that, by its amended defence, the defendant purported to withdraw 3 admissions made in its earlier defence. Those amendments were not  necessitated by any amendments to the statement of claim.

The first of the admissions that had been withdrawn related to the incorporation of the defendant.  However, at the trial Counsel for the defendant retracted the denial and again conceded that the defendant was a duly incorporated company.
The second admission which had been made and then withdrawn went to the question of agency.  In considering the defendant's right to withdraw this admission, I had regard to the defendant's answers to the plaintiff's interrogatories and the allegations contained in the defendant's statement of claim filed against the former third party. At one stage of the proceeding, the defendant had joined P. & H. Morgan Investments Pty Ltd trading as Territory Auto Auctions as a third party. Those proceedings were discontinued on 11 June 1991.

After hearing argument, I ruled that the defendant was bound by the admissions of agency in its original defence. Consequently, the defendant is taken, in addition to the admission of incorporation mentioned
above,	to	have	admitted	for	the	purposes proceeding -
 of	this

	that, on or about 21 April 1990, the defendant by its servant or agent took possession of certain caravans at the plaintiffs' premises depriving the plaintiffs of possession and intending to do so; and
	that, on or about 3 May 1990, those caravans, at the instructions of the defendant, were sold at auction by Territory Auto Auctions.


On those admissions and on the other admissions contained in the defendant's pleadings and answers to the plaintiffs' interrogatories and on the evidence adduced before me, I make the preliminary findings set out in the following numbered paragraphs:

	The plaintiffs, as at the times relevant to the proceeding, conducted a business of a caravan park (the Park) known as "Pandanus Holiday Centre" on the corner of Lee Point Road and Tambling Terrace, Wanguri, being in an area otherwise known as Tracey Village.



	There were on the site of the Park a number of unregistered caravans (known as on-site caravans) owned by the plaintiffs which were let as accommodation.
	Those on-site caravans were, at all relevant times, encumbered to a finance company, Beneficial Finance Corporation Limited (Beneficial Finance) and  were part of the plaintiffs' assets covered by a Bill of Sale over plant and equipment given by the plaintiffs to that company.
	In addition to other  facilities  in the Park there was a caravan occupied by the Park's caretaker (the caretaker) , an employee of the plaintiffs. There  were sites where tourists who owned their  own caravans could park overnight or for short periods of time. There were also what have been described as accommodation units and areas used for tent  or camping accommodation.
	The defendant is a company duly incorporated and capable of being sued in its corporate name. It carries on the business of mercantile agents and in relation to the situation leading up to this proceeding, acted as  debt  collectors.  The defendant, in that capacity, had been authorized to recover a debt of $276-00 due to the Power and Water Authority. It  had caused the issue of a summons in the Local Court at Darwin, arranged for one Lindsay Gierke (Gierke), a private bailiff, who carried on business as Linroll Investments (Linroll), to effect service of that summons on the plaintiffs and, when the summons was not defended, had caused judgment to be entered and a warrant of execution to issue. The defendant had instructed Gierke to take the steps necessary to execute the warrant.
	On Saturday, 21 April 1990, the defendant, by its agent, Gierke, seized and removed from the Park 2 on-site caravans (the Vans), one being a Viscount/Ambassador and the other a Capri.
	The amount due on the warrant of execution, which included costs, was $301.00.
	The	Vans	were, on the day they were seized, towed by

2 tow trucks operated by one Christopher Peter Boyer (Boyer) to premises at which Territory Motor Auctions (the auctioneers) conducted auction sales.
	The Vans were left in a holding yard at those premises.
	On the Monday following the seizure of the Vans, namely 23 April 1990, Gierke called at the office of the auctioneers and took the necessary steps to authorise the auction sale of the Vans in pursuance of the warrant of execution.
	At some time before the seizure of the vans, Gierke had called at the Park and inspected certain caravans in an area which was situated to the right hand side of the service road which led into and gave access to the Park. He was looking for assets which would fetch enough on sale at auction to cover what was due under the warrant of execution, i.e.assets worth about $400-00. He looked at about 10 caravans

including	the	one were in that portion placed	stickers		on
 occupied	by the caretaker, which of the Park area.	He	ultimately
2	caravans neither of which was
the caravan occupied by the caretaker. The object of doing this was to indicate that each of the caravans on which a sticker had been attached had been seized in execution and that, if the debt were not paid in a period of 5 days, would be sold at auction.
	On 26 April 1990, after  being  consulted  by Michael Makryllos, one  of  the  plaintiffs, Nicholas Mitaros (Mitaros), a solicitor, acting for the plaintiffs, telephoned the defendant and spoke to 2 of the directors, Christina Boothby (Boothby) and Margaret Hiroti (Hiroti).
	As a result of his conversation with Boothby,  Mitaros received from her, on that same day, by facsimile transmission, copies of 2 summonses. One was that in relation to which the warrant of execution had been issued and on which the Vans had been seized. The other was in respect of a debt claimed as owing by the plaintiffs to Darwin City Council for a sum of $2261-00.
	On 26 April 1990, shortly after having spoken to Mitaros, Boothby instructed Gierke to arrange to return the Vans to the Park. On the evening of that day, Hiroti also confirmed with Gierke that he was to get the Vans back to the Park on the ensuing weekend.
	

 After consulting
 his
 client,
 Mitaros
 received
 from
the	plaintiffs	on
 27	April
 1991,	a
 cheque	for
$2602-00, to cover both the
 sum due under
 the	warrant
of	execution	and	that
 due	to	the
 Darwin
 City
Council. A warrant of execution in respect of the debt due to the Council had also been issued but execution had not yet been attempted.
	On Monday 30 April 1990, Mitaros again spoke by telc,phone to Boothby and it was arranged between them that, when the Vans wc,re restored to the plaintiffs, the cheque would be given to the defendant. Boothby told Mitaros that she had instructed the bailiff to

return weekend.
 the	Vans	to	the	Park	over	the	previous
	After his	conversation	with the	cheque		at	his	office defendant.

 Boothby,	Mitaros	left to	be	picked up by the
	

 The cheque was paid by the presentation.
 picked up, banked and, on Darwin	Branch	of	the
 2	May	1990,
ANZ	Bank	on
	On 3 May 1990, the Vans were sold at	auction	by	the

auctioneers.	The	Viscount/Ambassador	was sold for
$550-00 and the Capri for $200-00.


	NPither Boothby nor Hiroti, who wPre the only staff members of the defendant who had had any dealings in relation to the Vans, spoke to or contacted the auctioneers with rPgard to the Vans until after the sale had taken place.
	Both Boothby and Hiroti were at all relevant times aware of where the Vans were after they had been seized and they knew that they were being held by the auctioneers for sale.
	At no time did Gierke direct the auctioneers not to sell the vans or to release them from sale.
	Neither Boothby nor Hiroti were aware that the Vans had been sold until they were informed by Gierke, after the sale had been effected.
	By letter dated 8 May 1990, the auctioneers accounted to Gierke for the sale, deducting from the total selling price for the Vans the sum of $175-00 for their commission.
	A cheque dated 9 May 1990 for $575-00, being the balance due on the sale after the deduction of commission, drawn on the ANZ Bank at its Rapid Creek Branch was paid to Linroll.
	At some time before the sale of the Vans, Beneficial Finance had been contacted by the defendant who had

then		been the	Vans
 instructed by Beneficial Finance to return to	the	Park.	Subsequently,	when	the
defendant	revealed	to	Beneficial	Finance	that the
Vans "had been sold in error", the defendant was requested by that company to pay the proceeds of the sale to it.
	The amount of $575 was paid to Beneficial Finance and, on 18 May 1990, credited against the plaintiffs' liability to that company.


The plaintiffs argued that, by allowing the Vans to be sold the defendant deprived the plaintiffs of their entitlement to possession of the Vans. It was submitted on the plaintiffs' behalf that the act of detaining the Vans was intentional.
Intentional	interference	with	a	person's	right	to
possession is an element of both conversion to	goods.	In	conversion,	loss	through
 and	trespass negligence is
however not enough. There must be an intention to interfere by exercising dominion over the goods on behalf of the defendant itself. Passive negligence is insufficient to ground liability in conversion. The mere detention of goods is insufficient to amount to
conversion.	It	is my view therefore that the
have not made out a	case	for	conversion	of
 plaintiffs the	Vans.
They	were	lawfully seized, but thereafter the failure of
the defendant either to return the Vans or do what was necessary to have them returned was occasioned by carelessness. If goods are lawfully obtained, (as was the case here) by their being seized under a warrant of execution, the detention does not become actionable as conversion  in the absence of some demonstration of
intention to retain them other's	rights.	I	do
 against	or	in	defiance	of	an not think that was the case here.
The plaintiffs' claim in conversion therefore fails.

An execution is wrongful when "it	is	neither	authorised nor	justified	by	the writ of execution" - see Halsbury,
4th Ed, Volume 17, paragraph 457 at	page	274. same context, Halsbury states:
"An execution is also wrongful•.•where goods are seized (under a warrant of execution) issued after payment of the whole of the judgment debt0  •
 In	the

After payment in full of a debt due under a judgment, the effect of the judgment is discharged and execution under it must therefore be void. In Clissold v. Cratchley (1910) 2KB 244, execution of a writ of fi fa was issued after payment of the judgment debt. It was held that the defendants werP liable in trespass but that the plaintiffs could not maintain an action on the case for "improperly levying execution" because there was no malice shown. Here there is no evidence of malice.
Here, however, payment was not made until after issue of the warrant, but I can see no basis for the  result's being any different.

In attempting to justify its right to withdraw the admission of agency, the defendant's Counsel had argued that Gierke, as a baliff, was the agent of the court and could not be the agent of the defendant. The defendant,
of	course,	clearly	was	the
 agent	of
 the
 execution
creditor, the Power and Water
 Authority.
 It	has	been
held	that		an	execution	creditor	is not liable for the acts	of	a		sheriff	unless	that		execution	creditor
specifically	authorizes
Roberts (1954) WLR 1212.
 those		acts:	Barclays Bank v Apart	from	the	admission	of
agency	made	by the defendant, the evidence here supports
such a close association between the defendant and	Gierke
as	confirms	their	relationship
 as one of principal
 and
agent.
 This appears from	the
 evidence	of	Hiroti
 and
Boothby and is reinforced by Gierke's evidence.
In Clissold's case the solicitor, who was the agent for the execution creditor, was also held liable with the execution creditor for the trespass. Here the execution
creditor is not a party to the
authority	of	Clissold's case, me, could also be liable.
 proceeding,	but,	on	the the defendant, it seems to

I find that the seizure of the Vans became unlawful when the debt was paid. The sale of the Vans deprived the plaintiffs of their right to possession of the Vans.

The question of whether the defendant is liable plaintiff in trespass may however depend on the of whether the plaintiffs have suffered damage.
 to	the question Fleming
in	"The	Law	of Torts", 7th Ed, page 48 says of trespass to goods:
nBut it is still moot whether the action lies without proof of actual damage, as for harmlessly touching the fender of a car or a painting in an art gallery. The analogy of trespass to the person and to land would seem to favour liability, but it is open to serious question whether the peculiar sanctity with which the early law regarded land and the well founded policy of protecting the individual against offensive contacts furnish convincing reasons for vindicating a mere dignitary interest in relation to chattels. Such meagre authority as there is points the other way. A modern New  Zealand decision denied recovery for casual and unintended harmless contacts and inclined to the same conclusion for intentional interference (Everitt v. Martin (1953) NZLR 298). Likewise, the prevailing American doctrine repudiates liability unless there is  damage, however slight, like asportation which deprives the possessor of the use of the chatteln. (Reference in  brackets inserted by me.)
As	against	this,	the Co Ltd v. Hibbard & Ors
 plaintiff	cites	Interoven Stove (1936)	1	ALL ER 263.	There the
Court found that, although there had been a legal right by the defendant to distrain for rent, the distress, after the occurrence of a certain event, became illegal.
The	Court goods and,
•entitled
 was satisfied that there had been trespass to although no actual damage was proved, it was to give, if the circumstances justified,
substantial damagesn.

Accepting that the plaintiff company in that case had been •treated in a  very  high-handed  mannern,the  Court awarded the plaintiff 100 pounds for damages for illegal distress and trespass, which sum included damages for detention. At page 270, Hilbery J said:
"The landlord here had a right to distrain for rent in arrear. The distress was legal, but after the service of the declaration and inventory under the Law of Distress Amendment Act, 1908, s.2, the proceeding of distress became illegal. The distress then became a

trespass to the plaintiff company's goods. An illegal distress has always been a trespass and an action would always lie. (See note to Trespass to Goods, 1868, BULLEN & LEAKE, page 114.) And where there is a trespass to goods, though no actual damage results, the law gives a right to recover damages not limited to actual damage sustained, but a right to recover substantial damages even though there be no proof of actual loss. The case  of Bayliss v. Fisher [ (1830) 7 Bing 153 ] was cited and is an authority for that proposition. More recently the law has been alluded to and stated in the Court of Appeal in the case of Owen & Smith v. Ree Motors (Britain) Ltd.
[ (1934) 151 LT 274 ], which was an action for damages for trespass to goods. There GREER, L.J., says at page 278:
'Now what damage have the dealers suffered by reason of the fact that these vehicles were removed without the opportunity being given which was provided for in the contract? I think, practically speaking, there was no damage. If they had been given the opportunity, there would still have been a loss of reputation to the dealers in their business. It does not  follow that if the opportunity had been given the bodies would have been removed. It would only have meant their having a reasonable time in which to remove all the cabs and bodies which were theirs. The creditor looking out from the opposite side of the street would have seen just as much, if the contract had been strictly carried out, as he did, in fact, see. No authority has been cited to show that punitive damages could be recovered for trespass to chattels. I prefer not to express an opinion on that somewhat difficult matter, but I do think that in this case there must be something in the nature of substantial damages.' " (references in brackets added by me).
Fleming makes no reference to the Interoven case either in the 6th or 7th edition of his work (1987). Nor is it referred to in the supplement to the 7th edition, published in 1989. In McGregor on Damages, 14th Ed, the learned author, speaking of the position in England, said at paragraph 1105 on page 756:
10


"The oscillation between exemplary and aggravated damages has been more pronounced in the field of distress than in that of trespass to goods. That exe,mplary damages could be recovered for illegal distress is  suggested  by Bayliss v. Fisher (supra) where substantial damages were awarded despite the fact that no actual damage  was proved because, though the landlord had put a man in possession, the plaintiff had had the use of his goods throughout; and by Interoven Stove Co. v. Hibbard (supra) where substantial damages were again awarded although the goods  had been returned and no actual damage proved. In neither case, however, were the damages expressly awarded as exemplary, and Hilbery J. in Interoven Stove Co. v Hibbard (supra) cited Greer L.J,'s doubts in his dissent in Owen & Smith v Reo Motors as to the  propriety of awarding exe.mplary damages in trespass to goods. It is  therefore clear, after Rookes v Barnard [(1964) AC 1129] that the proper  explanation for the award of substantial damages  in these cases is that the plaintiff's injury has been aggravated by the manner in which the defendant has acted, and that, as elsewhere, exemplary  damages can now be awarded only where the case falls within one of the three limited categories set out by Lord  Devlin there."
In	England,	after	Rookes v Barnard,	exemplary	damages
were abrogated except in the 3 categories set out by Lord Devlin which are not relevant here. Rooks v Barnard has not been followed in Austialia where an award  of exemplary damages in tort may be proper.

A party deprived of his right to the possession of a chattel is ordinarily entitled to its full value and, in addition, to damages for any special loss he may have suffered because of  the unlawful detention.  Full value is ordinarily the market value; it may be also the  cost of replacement.
In the present case, the chattels were not returned, but the plaintiffs were credited with $575-00 against their liability to BenPficial Finance.

The plaintiff, MichaPl Makcyllos, gave evidence that he had  paid  "about  $5000"  for  each  Van  and  had rPfitted them about 2 to 3 years bPfore  thPy  were seized. He gave their value at the time they WPre seized at between $8000 - $9000. He said that they were then in good condition. However, he produced no  books,  records or other documentary evidPncP to substantiate this claim.

I prefer the evidence of such  witnesses as Boyer and Mati::i Kalervo Jarvinen that the Vans were in a state of dilapidation. Their  evidence  is, in my view, supported by documents tendered in evidence, principally  exhibits D, E and F, and to a degree by the evidence of Robert George Upton. PPter Lindsay Batty (Batty) was called by thP plaintiffs in order to prop up, it seems to me, Michael Makryllos' evidence of the value of the Vans.  I do not accept Batty's evidence on this aspect as probative. He purchased in JunP 1990  2  caravans  from the plaintiffs at a price of $5,500-00 for the two. This was some weeks after the seizure and sale of  the  Vans. It has bPen put to me that Gierke's evidence was that he had picked the best 2 caravans in the Park to seize, yet they fptched only a small sum on sale. Batty on the
other	hand, substantial
 it	was pLice	for
 suggested,	paid the	caravans	hP
 a	reasonably bought.	HP had
also inspected other caravans which were on offer  for sale at between $3,000-00 i::o $3,500-00. The condition of caravans in the Park at the time of Batty's inspection of the Park cannot be evidence of the condition of caravans at the time of the seizure although Batty did give evidence of seeing some derelict caravans. It must be
remembered that the plaintiff's were, at	the	time bought	his	caravans,	running down their business.
 Batty They
had to vacate the Park as	the	lease	was	to	expire	in
August 1990. MichaPl Makryllos' PVidPnCP  was  that, before the Pxpiry of the le>ase, hP was se>lling off caravans. The evidence is that there WPre other caravans in other areas of the Park. The PVidence  does  not exclude the probability that, towards the end of the lPase, caravans in the Park were> moved about as others were sold. Batty's PVidence is therefore  of  no assistance to me as to the value of the Vans.

I am satisfied that the Vans fPtched at auction what was in fact their full or real value. There>fore what the plaintiffs lost on the value of the Vans was the sum deducted for the auctioneers' commission, nam,0  ly $175-00.

In addition, the plaintiffs say that they lost the money they would have earned in hiring out the Vans as on-site accommodation at $10 pe.r night. I find it difficult to
accept that held	that rented out
 the Vans, in thP condition in which I havP they WE>re when seized, WPre capable> of be>ing regularly for 7 days a Wf+k, as Michae>l
Makryllos	cluims,	if	they	wPre capable of bPing rented
out at all. The evid;once which I have accepted as to thPir condition de>crees them as wrecks. I am told for  th8 plaintiffs that some tourists, such as backpackers, are> content to rent accommodation at such cheap rates despite the condition of the caravans thPy would be required to use for the purpose>. I do not accept this in this case, the more> so since the:i:e is no Pvidence of the plaintiffs' claim that the Vans Wc>re so hired out other than Michael Mak1.yllos' uncorroborated  evidence.  On this score, I find his evidence unacceptable.  I prefer the evidence of the other witnesses that in the area in which the Vans were at  the time of seizure there WPre only 2 or perhaps 3 caravans that were habitable, and that, at le>ast, 2 of these were occupied - one by the caretaker. It was not these caravans  that  were  sPized by Gieike.
On the balance of probabilities, I find that the Vans which were seized were taken from a group of caravans which were in poor condition and were uninhabitable. They were among caravans which were used to provide spare parts for others in the Park. Gierke took what he considered was the best of the caravans available for seizure and which represented, in his view, ·sufficient value to cover what was due on the warrant of execution, namely $301-00.

I find that the defendant was guilty of trespass in rPlation to thP Vans. ThPre is no evidPnce which I can accept of loss of income or that thP Vans had any other value to thP plaintiffs, other than perhaps for spare parts. There is no evidPnce however as to their value to the plaintiffs for the latter purpose. I find therefore that the plaintiffs lost $175-00 on the value of the Vans and have not proved any other actual loss.

The	plaintiffs		have also claimed in negligence. found for the	plaintiff	in	trespass,	it	seems unnecessary	to		deal	with the claim on that basis.
 Having to	me Not
to do so does not	affect	the	result.	Accordingly,	I
make no finding on the question of negligence.

The plaintiffs' case was mounted on the claim that the Vans were of considerably more value than the price they fetched at auction and that the plaintiffs also lost the opportunity to make profit from the letting of the Vans as accommodation. I have rejected the plaintiffs' entitlement to such damagP.s. But are the plaintiffs nevertheless not entitled to an award greater than the
$175-00 lost on the value of the Vans?

The plaintiffs have not specifically pleaded facts in aggravation of damages. In  the light of the rules in their present form, it seems clear that, in order to recover such damages, matters in aggravation should have
15

been specifically pleaded. Therefore neither aggravated nor exemplary damages can be considerPd. In any case, there is nothing in the evidence that justifiPs the awarding of such damag ,s. But damages may  be awarded (and can be substantial) to compensate the plaintiffs where the circumstances and nature of the defendant's w1:ong justifies it.

The defendant's liability arises not only fi,om the actions of Gieike,, but from their own failure to ensure that their undertaking to return the Vans bPfore sale was carried out. I am satisfied Gierke failed entirely to
carry	out	the	instructions	given Vans.	I accept Boyer's evidence that
 to him to return the he was	never	asked
by Gierke to obtain a release of the Vans and to tow them back to the Pa1k. I am satisfied that Gierke knew  that the debt or debts had bPen paid.  He knPw the Vans would bP sold, if they were not removed from sale. He did nothing howevPr  to ensure that they would be so removed. I am satisfied that, after thP sale, GiPrke r;,alised his guilt and attempted to cover it up by concocting a story that hP had asked Boyer to pick up the Vans and return them to the Park. His actions WPre not those of a pPrson grnuini"ly concerned to <"nsure the return of the Vans. The dPfendants have accepted  that they are responsible for GiP1:kP's conduct. They themsPlves, in any case, were indiffrrent in carrying out their undertaking to ensure return of the Vans.

The plaintiffs aie, in my a sum of $1,500-00. accordingly, with costs.
 view, adequately Ther,0	will
 compensated	by be	a	verdict

