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REASONS FOR JUDGMENT
(Delivered 21 November 1991)




On 21 October I delivered reasons for judgment upon the defendant's application that the registration of certain liens under the Workmen's Liens Act placed upon the defendant's mineral leases be cancelled.	I ruled that the liens could not stand, but said that I wished to hear counsel further as to the formal orders to be made.

Counsel came before the Court on 14 November when after hearing from them, I ordered that the plaintiff's application for enforcement of the liens registered on Mineral Leases 150 and 151 standing in the name of the


defendant, be struck out.	Consequential orders were made as to costs.	At that time counsel for the plaintiff sought a stay of execution of the orders upon the grounds that an appeal was pending in respect of them.

A lien takes priority of any dealing, assurance, mortgage encumbrance or any charge not registered on the estate or interest in the land of the owner or occupier of it (s. 9), and may be enforced by a writ or warrant from this Court for the sale of the estate or interest of the owner occupier of the land (s. 25).	It is thus a valuable security for the plaintiff in respect of the very substantial debt it claims is owed to it by the defendant. Once it is proved to the satisfaction of the Registrar General that the plaintiff has failed in its action to enforce the same (as would be the case if the order to strike out its action in that regard were carried into effect) then he is obliged to endorse on the appropriate register notice of the fact that the lien has ceased, and upon such entry the land affected by the notice is discharged from the lien (s. 16).

There is ample authority to support the proposition that where there is a risk that the appeal will prove abortive if the appellant succeeds and a stay is not granted, the Courts will normally exercise their discretion in favour of a stay.	In other words, where an appeal will be rendered nugatory unless a stay is granted that will be a
substantial factor in favour of the grant of the stay.	such is the case here, and I indicated to the parties that I thought that in these circumstances an order for a stay would be appropriate.

However, counsel for the defendant argued that the plaintiff should be bound by an undertaking as to damages which the defendant might suffer in the event that the appeal was unsuccessful, and that any stay should be subject only to such an undertaking being given.	I was referred in particular to Jennings Construction Ltd v Burgundy Royale Investments Pty Ltd (No. 1) (1986) 161 CLR 681.	That was a decision of his Honour Justice Brennan on an application for a stay of proceedings consequent upon an order cancelling liens registered over Crown Leasehold land in Darwin.	The evidence showed that if it were not for registration of the liens the respondent would proceed to subdivide the land in respect of which the liens were registered, and in accordance with obligations to the Government, transfer portion of the land to the Darwin City Council and it would then offer some of the balance for sale.	In the course of all that the lease would be surrendered and a grant of freehold title made.	However, those circumstances seem to have been treated as being largely irrelevant by his Honour since he proceeded upon the basis that if the stay was not granted whatever security the liens gave to Jennings Construction Ltd for payment of the monies allegedly due to it would be lost.	The subject matter of that litigation as
in this case is the lien, not the land in respect of which it is registered.	In that case there was evidence for the owner of the land to the effect outlined above, and his Honour observed at p. 685 that if a stay was granted the owner "will or may incur financial loss in consequence of the maintenance of the liens on the Register".		Because of that circumstance his Honour went on to consider the terms imposed in The Marconi's Wireless Telegraph Co Ltd v The Commonwealth (1913) 16 CLR 384.	According to the headnote that was an action by the plaintiff against the Commonwealth for infringement of a patent and an order had been made for inspection against the Commonwealth.	A motion for a stay of proceedings under that order, pending an application to the Privy Council for special leave to appeal, was made by the Commonwealth.	The circumstances were such that unless a stay was granted the appeal would be rendered nugatory, and if it was simply granted the whole benefit of the action might be lost to the plaintiffs.		In argument in reply, counsel for the Commonwealth offered undertakings to prosecute the application with all reasonable expedition and to pay to the plaintiffs such damages or loss, whether legally claimable or not, as the Court might think just and fair as compensation to the plaintiffs for any disadvantage they may sustain by reason of any stay order.	The Court ruled that it was really a question of preservation of the rights of the parties without disregard to the balance of convenience and in the circumstances of the case thought that an order granting the stay should be made on the
undertakings which .had been offered.	There was no discussion as to the terms of the undertakings nor was there in Jennings Construction v Burgundy Royale where his Honour ruled that if an undertaking in those terms or in other terms acceptable to the plaintiff was forthcoming, then the balance of convenience lay in favour of the making of an order staying the cancellation of the liens.	Counsel for the defendant in this case argued that in the absence of undertakings such as those then the stay ought not to be granted.	The application for the stay had been brought on on short notice and I thus afforded both parties the opportunity to consider what might be appropriate terms of undertaking in the circumstances of this case, but they have been unable to agree.

The only evidence as to any inconvenience which might be suffered by the defendant in this matter lies in evidence which it brought forward in its application to have the liens cancelled, in any effort to obtain the exercise of the Court's discretion on the basis that it was prejudicially affected by the lien (s. 32).	Of that I said in the earlier reasons "The case in support of this application on the part of the defendant is based upon the speculative evidence as to difficulties which the defendant may face in financing its future operations if the lien remains in place.	It is not good enough for an applicant seeking relief under s. 32 to simply rely upon what it is thought the prejudice might be if it follows a
particular course.	The interests of justice require that where a lien has been properly registered then the interests of the lienor must be preserved unless the lienee can show distinct prejudice and to a degree necessary to cause the Court to grant it the remedy sought".	There has been no further evidence in relation to any such prejudice and no application to adjourn these proceedings to enable it to be brought forward.	The plaintiff also points out that the affairs of the defendant company are in the hands of a receiver and that factor further complicates consideration of the ramifications of the type of undertaking which was sought in the earlier cases.	I am not satisfied upon such evidence as is available and the arguments put forward on the part of the plaintiff that this is a case in which the Court would be justified in seeking such an open ended undertaking as to damages.	On the other hand, circumstances may well arise where the defendant could show real prejudice and it should not be denied the opportunity to bring any such matter to the attention of the Court with a view to further consideration of whether the stay of execution should be maintained and if so upon what conditions (s. 57 Supreme Court Act).

There will therefor be orders that there be a stay of execution of the orders made by me on 14 November 1991 in the action concerning Mineral Lease No. 150 (there is no doubt that there should never have been a lien registered on Mineral Lease No. 151) upon the plaintiff undertaking to
prosecute the appeal with all reasonable expedition.	Leave to apply is reserved to the defendant.

The costs of this application be reserved pending the outcome of the appeal.

