GINER v.	THE PUBLIC TRUSTEE and ANOR

In the Supreme Court of the Northern Territory of Australia Mildren J.
4 to 8 November and 12 December 1991 at Darwin


CONTRIBUTORY NEGLIGENCE - infant plaintiff 11 years old - test that expected of an ordinary child of same age, intelligence and experience - plaintiff playing running  game with friend - ran through glass door - no contributory negligence


DAMAGES - personal injuries - transverse laceration to left leg almost severing the leg - left leg shorter and smaller
than right - pain and suffering and loss of amenities of life $75,ooo - special damages $7742 -  interest $20,316  - loss of chance to earn in occupation requiring  no physical
limitations - lost earning capacity $18,500 - cost of extra shoes $8,500 - cost of future operation $9,000
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CORAM: Mildren J.


REASONS FOR JUDGMENT
(Delivered 12 December 1991)

This is an action for damages for negligence. In September 1980, the Defendant Mimina Priore and her late husband Ugo Priore were the owners of premises situated at 2 Peary Street Darwin. The Priores lived in a house at the front of the property. At the rear of the property, there were a number of flats. One of those flats faced the street, and was to the rear and to the side of the house. Leading into the premises was a concrete driveway, which was laid in  four strips each a couple·of feet ide, rather  like lanes for runners on an athletics field. One of these 'lanes' was directly in line with a set of double glass doors which  lead into the flat facing the street (hereafter called "the flat"). The rest of the yard area, except for a small portion of it in front of the house, was covered in  concrete paving. On each side of the glass doors, was a  long narrow glassed louvre window. Each window  was screened. To the left of one of the louvre windows (as one faced the flat) was another door. This door (which was called the shed door) was a standard size wooden door, painted in the same colour as the glass doors - a sort of olive green. The shed door was directly in line  with another of the concrete "lanes." Each of the glass doors contained a single panel of glass in a wooden frame. Behind


each panel of glass was a set of curtains, also in an olive-green colour.

Mr and Mrs Priore had a daughter, Anna, who was about the same age as the Plaintiff. In September 1980, the Plaintiff's parents were building a restaurant on the block next door, and on several occasions in the preceding two or three months, the Plaintiff had visited Anna at her  parents' house. The Plaintiff was then eleven years old.

On 20 September 1980, the Plaintiff was playing with Anna, and a distant cousin of Anna's, Tania Cicarelli, in the Priores' yard. The girls were playing "racing." Tania acted as referee. The Plaintiff and Anna lined up at the end of the driveway, each in a separate "lane." The Plaintiff was in the lane leading directly tp the glass doors, and Anna was in the lane leading to the wooden door. Their object  was to run towards the shed door, touch it, and then run back to the start, the first back being the declared the winner. As Anna and the Plaintiff approached the shed door, they were neck and neck, and the Plaintiff, instead of touching the shed door, touched one of the glass doors. The glass shattered, the Plaintiff fell through the door, and severely cut her left leg. The Plaintiff claims that it was negligent of the Priores to have permitted these  glass doors to be used or to. remain in place without any precautions to prevent someone from falling through them  and injuring themselves. The Defendants deny liability, but say that if they were negligent, the Plaintiff  was guilty of contributory negligence for not looking where she was going, and for running at such a speed and in such a manner as to be behaviour amounting to reckless indifference  to her own well-being.

Since 1980, Mr Priore has died, and the Public Trustee was appointed by the court pursuant to s.33 of the Administration and Probate Act to  become  Administrator  Ad Litem in substitution for Mr Priore as one of the Defendants.
On the whole of the evidence before me I am satisfied that the glass in the doors was what is called "annealed" glass or "plate" glass, or "clear" glass. According to the evidence of Mr Baldey, an architect called by the  Plaintiff, this type of glass, when it breaks, usually leaves large sharp fragments, often several inches long, polygon shaped, with sharp points, and sharp and jagged edges. This is to be contrasted with toughened glass and laminated glass which, when it breaks, leaves part of the glass intact but fractured into a large number of small, roundish pieces of blunt glass, mostly smaller in size than that of a twenty cent coin. I accept this evidence, and I base my findings that the glass was "annealed" firstly on the evidence of Dr Wardell, who initially treated the Plaintiff, as to the size and depth of the wound (which he described as a long and deep incision which  almost amputated the leg at the knee) and that  in his opinion, such a wound was more consistent with having been caused by plate glass than by toughened or laminated glass; secondly on the evidence of Mrs Morindini, the Plaintiff's mother, who attended the scene within minutes of the accident and whose description of the broken glass which remained in the door was consistent with that of annealed glass;  and thirdly upon the evidence of Anna Fermi (formerly Anna Priore) that the broken glass under the Plaintiff's knee  was jagged, and had sharp. edges. There was no evidence before me which suggested that the glass could have  been any other kind of glass. I consider that nearly everybody would be familiar with the different appearance  of these two types of glass when they break. Most people would be aware that ordinary glass when it breaks, will leave large sharp pieces capable of inflicting a serious cut; whereas anyone who has seen a car windscreen shatter, would be  aware that the glass pieces are usually much smaller and blunter.

The Plaintiff's evidence was that as she ran towards the shed door, Anna cut her off; so she went to touch the glass door, but at the moment of touching the door, the glass
shattered, and she fell through the door, ending up landing on her bottom inside the flat looking slightly forward  at an angle of 90° to the direction from which she had come, with her left leg hanging over the bottom part of the door frame, and her right leg inside the flat. She said that  just before the impact, she held out one of her hands palm out intending to touch the door, and at this moment she was looking toward Anna; and she was turning her head back towards the door, when the impact occurred. According to Anna Fermi (whose evidence· was similar to that of the Plaintiff's) as she approached the shed door, she looked to her right and saw the Plaintiff with both hands forward (palm out as if ready to push) and with her head on an  angle towards her. She did not actually see the impact, or if she did, she now has no memory of it. I prefer the Plaintiff's evidence that at the moment of impact with the door, she had only her right arm extended. There were some other slight discrepancies between Anna's evidence and that of the Plaintiff, but I do not think anything much hangs on them. The essential things are clear. The two children were running as fast as they could go towards the shed  door. Anna cut the Plaintiff off slightly, forcing her more towards her right. The Plaintiff was aware there was a  glass door there, but she was more interested in seeing where Anna was at the moment she was ready to touch the  door and turn back. I think it is likely that her body was at an angle to the glass door, as her hand came into  contact with it, and that she misjudged  how close she was to the door, and ended up hitting the glass with the palm  of her right hand with sufficient force to break the glass. She then overbalanced and fell into the flat, the severe  cut to the back of her left knee being caused by a large piece of sharp glass still in the bottom of the door frame coming into contact with her leg as she fell through the door.

The first question is whether the Defendants owed the Plaintiff a duty of care. The Plaintiff was clearly on the premises at the time with the knowledge and permission of
Mrs Priore. Indeed at the time of the accident, the Plaintiff's mother was inside the Defendant's house with Mrs Priore and about to have a cup of coffee. The Plaintiff had played with Anna on a number of previous occasions. The touchstone of the existence of proximity of relationship sufficient to give rise to a general duty of care" is that there be reasonable foreseeability of a real risk of injury to the visitor or to the class of person of which the visitor is a member" (per Deane J. in Hackshaw v. Shaw (1984) 155 CLR 614 at 663, approved by Mason, Wilson, Deane & Dawson JJ. in Australian Safeway Stores Pty Ltd v. Zaluzna (1986-7) 162 CLR 479 at 488). But, as McHugh A.J.
observed in Phillis v. Daly (1988) 15 NSWLR 65 at 76:
"Since Australian Safeway Stores Pty Ltd v. Zaluzna it is no longer necessary to classify entrants on premises as invitees, licensees, or trespassers. A duty of care is owed  to any person whose presence on the premises, either individually or as a member of a class is reasonably foreseeable.  The purpose of the plaintiff's entry, however, is a relevant matter in determining the standard of care required of the defendant.

The standard of care is measured by what, if anything, a reasonable person would have done to avoid causing harm to the plaintiff."

In this case, there is no doubt that the Defendants owed a duty of care to the Plaintiff.

The next question is whether there was a real risk  of injury to the Plaintiff which was reasonably foreseeable. This does not mean that there must be a probability of harm occurring. A risk of injury is a real risk if it not far fetched or fanciful, even though it is unlikely to occur or is remote: Wyong Shire Council v. Shirt (1980-81) 146 CLR
40 at 48 and Overseas Tankship (UK) Ltd v. Miller Steamship Co Pty: The Wagon Mound (No.2) [1967] 1 AC 617 at 641-643.

A reasonable person in the position of Mr & Mrs Priore must have been aware that children were likely to play in the concreted yard near the glass doors to the flats.  They ought to have foreseen that children, playing games such as
"chasey" or other running games, might come into contact with the glass doors, and that the glass might break causing injury. The Defendants do not escape liability because the Priores did not, or could not, foresee the precise manner in which the Plaintiff fell through the glass door. It is sufficient that they should have reasonably foreseen in a general way that she might injure herself by falling through the glass doors: see Phillis v. Daly, supra, at 77 per McHugh A.J. and the cases there cited. The evidence of Mr Ba·ldey was that the plans on the Building Board's file for the flats were lodged for approval on 18 January 1965; and that there was a letter on the file from the Board issued in 1970 to the effect that the land had been investigated and "complied with the regulations for a class 2 occupancy," and no further action was pending. There was also evidence that the flat survived Cyclone Tracey in December 1974. Although the evidence is scanty, I consider it likely that the flat was built at some time between 1965 and 1970. According to the evidence of Mr Baldey, in the 1970s and 1980s a more conservative approach was taken in the building industry to the use of large panels of glass, especially in doors, and that amongst other steps widely taken in the industry to make doors more safe, was the use of toughened or laminated glass. This evidence accorded with changes to the Australian Standards Association's Australian Standard Code relevant to glass doors, AS 1288, which first'referred to toughened glass for such doors in 1973. I therefore find that these doors, when made, complied with such standards or requirements as then existed in relation to the use of
glass in doors. According to the answers to interrogatories of Mrs Priore, her late husband was the person who decided upon the type of door to be installed, and who in fact installed the glass doors. I draw the inference that he  knew what type of glass was installed. Indeed I also think that a reasonable person in the position of Mrs Priore  would have anticipated that the glass in the doors was probably ordinary plate glass, that being the most common type in use at that time. I therefore consider that a
reasonable person in the position of the Priores, ought to have foreseen the possibility that a child, whilst playing in the yard, might run into the glass doors with sufficient force to cause the glass to break and thereby injure himself. The likelihood of there being children in the yard near the flat was a strong one, particularly as Mr & Mrs Priore had at least one child of their own, and presumably, as there were in all five flats on the premises, there  would also have been children staying  in the flats from time to time.

The next question is whether a reasonable person would have taken steps to avoid the risk that a child might suffer injury by falling through the doors. As Mason J said in Wyong Shire Council v. Shirt (1980-81) 146 CLR 40 at 47-8:
"The perception of the reasonable man's response calls for a consideration of the magnitude of the risk and the degree of probability of its occurrence, along with the expense, difficulty and inconvenience of taking alleviating action and any other conflicting responsibilities which the defendant may have. It is only when these matters are balanced out that the tribunal of fact can confidently assert what is the standard of response to be ascribed to the reasonable man placed in the defendant's position."

There may as well be other relevant factors to be considered. In Phillis v. Daly, supra, at 68, Samuels J.A. considered that "aesthetic factors have their place in the calculus of negligence" in some circumstances. Also, both Samuels and Mahoney JJA, at 68 and 72-74, took into account whether or not the risk was an obvious one, and whether it was an ordinary risk (or a not unusual risk, in the non technical sense of 'unusual'). In my opinion I am also  bound to consider the fact that the person at risk  is likely to be a child of eleven years of age with a less mature appreciation of ordinary  or obvious risk than that of an adult.

I turn now to consider those matters. Firstly,  the magnitude of the risk was a significant one. The glass in
question, when broken, would leave sharp and jagged edges.  A serious injury, possibly a fatal injury, could occur. Certainly the injury sustained by the Plaintiff was  a severe one, as her leg was almost amputated. I would assess the degree of probability of the occurrence of injury as low, but not insignificant. There was no evidence as to how regularly children played in that area. But the risk of injury was not to children alone. Any person attempting to open the door, could, if it unexpectedly stuck for example, break the glass with his knee.

It was suggested by Mr Morgan for the Defendants that in considering these factors I should have regard to the standards of safety which existed in the community at the time the building was built, and not at the time of the injury. I reject that submission. In my opinion, all the relevant factors to be taken into account are those  existing at the time of the accident, and to the extent  that safety standards changed from the date of a building's construction until the date of the accident, the court  must, if those standards are relevant, have regard to the standards pertaining at the date of the accident.

Mr Baldey, an architect who gave evidence for the  Plaintiff, said that the doors, assuming the glass in them was annealed, did not comply with safety standards accepted by architects for domestic glass doors in 1980. In that respect, he relied upon the Standard AS 1288 as it existed at that time. Mr Riley QC objected to this evidence on  three grounds. I admitted the evidence de bene esse,  as I was unable to finally rule on that submission. The first ground of objection was that there was no evidence that the glass in the door was annealed. As I have now found  that the glass was annealed, I reject that objection. The second objection was that Standard was inadmissible because it was not an official publication, and not admissible  as a work of science at common law (there being no equivalent to s.64 of the Evidence Act (S.A.) in the Northern Territory). This submission was based on obiter dicta in the judgment . of
Millhouse J. in  Chicca  v.  The  Corporation  of  the  City  of Woodville (1990) Aust.Torts.Reps 81-028. I agree with His Honour that the publications of the Standards Association are neither public documents, nor works of science,  so as to make them admissible per se. However, that does not mean that a particular Standard may never become admissible. In this case, the evidence was that Standard AS 1288 was  widely used by both architects and builders in the Northern Territory as prescribing in the building industry the basic standard with which those industries complied. Whilst the Standard has no legal force, in my opinion the correct rule is stated by King C.J. in Chicco's case, viz., that "it is permissible for an expert on safety to have recourse  to such published standards, if he sees fit, as one of the sources from which he informs himself as to  matters relating to the subject on which he is expert." I therefore reject the Defendant's second submission. The third submission was that the relevant Standard was that which existed when the building was built rather than as at the date of the accident. In my opinion this submission should also be rejected. As I have already said, the relevant question is whether there has been a breach of duty of care at the time of the accident, not at some time earlier.

The relevance of the Standard was twofold. Firstly it demonstrated, if demonstration was needed, that the risk of injury to a person in a case such as this was a foreseeable risk, in that the industry by 1980 had recommended that safety glass or other means be adopted in lieu of annealed glass in door frames such as existed in the instant case. Secondly, the Standard demonstrated what other means might have been used to make the doors safe, e.g. by the use of toughened or safety glass, or by using horizontal rails or bars in appropriate cases together with other measures referred to in paragraph 4.4.1 of the Standard.  According to Mr Baldey, toughened or laminated glass was available in Darwin since he began practice in Darwin in September 1980 and, he believed, since 1973. One response which could have been taken to alleviate the problem would have been to have
replaced the annealed glass with toughened or laminated glass. Had this occurred, the evidence is that the use of such glass would not have ruled out the possibility that upon impact of the Plaintiff with the door the glass would not have broken, but the amount of force required to break toughened glass is greater than annealed glass, because toughened glass is more able to resist "uniform pressure" and a "greater point impact" than annealed glass. It is therefore less likely that the glass would have broken from an impact had toughened glass been used; but whether the degree of probability is altered or not in any given case must depend upon the amount of force used. There was no expert evidence before me to indicate how much force must have been used when the Plaintiff hit the glass doors; nor is there any evidence that the force used would not have been enough to break toughened glass. In  those circumstances I am unable to find whether, had toughened glass been used, the glass would have broken or not.  However there is evidence that the degree of injury likely to have been sustained is not likely to have been as  severe. Firstly, the glass may not have shattered at all, but if it did, it would have broken into smaller,  more blunt pieces, and whilst an injury from such a piece of glass is foreseeable, it is less likely to be serious, and unlikely in the extreme to have caused a cut so deep as to almost severe the leg. I think that if the Defendants had installed toughened glass, the Defendants would have done all that was reasonably necessary by way of response to  have alleviated the risk. There is no evidence before me as to what this may have cost, but given that this kind of glass has been recommended in Standard AS 1288, I think I  am able to infer from that the cost would not have been a significant deterrent to the Defendants. Alternatively, other simple means of alleviating the risk were available, such as using screen doors, low partition walls, or replacing the doors with wooden doors.

As far as the risk being obvious or unusual is concerned, I do not consider that the risk was an obvious one to an 11
year old child. Nor do I consider the risk to be a usual  one in the sense of being one of the ordinary  familiar risks with which the average 11 year old child would be familiar. It is true that the Plaintiff  knew  that  the  glass doors were there, and indeed they were plainly able to be seen, but there is no evidence that she knew or appreciated
the extent of the risk involved to her safety by playing in the vicinity of the doors. Mrs Priore did not, for example, give evidence that she had drawn the risk to her attention and told her not to play in that vicinity.

Taking all of these circumstances into account, I am of the opinion that the Defendants breached their duty of care towards the Plaintiff and are liable in damages to her.

The Defendants maintained that the Plaintiff was guilty of contributory negligence, in that she did not look in the direction in which she was running, and ran "at such a  speed and in such a manner as to be behaving in reckless indifference to her own well-being." There is no doubt that a child can be guilty of contributory negligence. The preponderance of authorities is that the standard of care expected of a child is that expected of an ordinary child  of the same age, intelligence and experience:  see  McHale v. Watson (1966) 115 CLR 199 at 209, 214-215,  229; and  see
Chan v. Fong (1973) 5 SASR 1 at 5-6; Bullock v. Miller
(1987) 5 MVR 55 at 59; Fleming, The Law of Torts, 7th Edn., p.260; Balkin & Davis, Law of Torts, p.348; although it  seems subjective factors may not be wholly excluded: McHale
v. Watson, supra at 208, 231; Bullock v. Miller, supra at 59; c.f. Andrews v. Armitt (No.2) (1972) 2 SASR 273 at 282; Yachuk v. Oliver Blais [1949] 2 All ER 150 at 154. As Underwood J. observed in Bullock v. Miller, supra at 59-60:
"The standard of care is not fixed solely by reference to the knowledge of the dangers of the risk of injury possessed by an average child of equivalent age. It takes into account the fact that young children have limited perception, foresight and ability to make a reasoned judgment. Young children lack the capacity to recall and apply previously gained knowledge so as to avoid injury. Impulsiveness, selfishness and single-mindedness
are idiosyncratic behavioural characteristics of childhood. The extent to which they govern  behaviour in situations involving the risk of injury, gradually diminish with maturity. The circumstances in which the duty to take care arises is relevant. If they are complex,  the limitations of childhood will more readily deprive the child of the appreciation of the need to avoid the risk of injury and the ability to select and take the appropriate steps to avoid such risk. If they are simple, such limitations will less readily inhibit the ability to appreciate the risk of injury  and the ability to recall and apply learned  behaviour to avoid injury. In sho:r;-t, the standard is simply that which a reasonable jury would expect of an ordinary child of similar years and in similar circumstances."

If subjective factors are relevant (and the authorities on this point are far from clear) those factors seem to be of  a special kind as to warrant special consideration of them. For example, in McHale v. Watson, supra McTiernan  A.C.J. cited with apparent approval American authorities which permits a court to have regard to the stage of development of the particular infant, so that, presumably, an 11 year old who has the maturity of a fifteen year-old would be treated as a fifteen year-old. Menzies J. (dissenting) was in favour of an entirely subjective test, pointing out that "any person under a disability is only required  to take such reasonable care for his own safety as his capabilities permit. A one-legged  man crossing a road is not expected, in the face of danger, to display the agility of a two- legged  man   II   (p.223).  Owen J.   seemed to accept that   there may be subjective factors, such as the maturity of a particular child, as at 231 he quotes from Prosser, Law of Torts, with apparent approval:
"More will be required of a child of superior intelligence for his age than of one who  is mentally backward."

Indeed, the standard which Owen J. favoured, viz. that "reasonably to be expected of a child of the same age, intelligence and experience," seems to acknowledge that subjective factors such as intelligence and maturity may be relevant if they are greater or less than that of that wide
range of children, from the dull-witted to the relatively bright, who make up the ordinary child of a particular age group.

In this case, it is unnecessary in my opinion to decide whether there are any subjective factors to be taken into account, as there is no evidence that the Plaintiff was other than an ordinary 11 year old at the time of the accident. True it is that the Plaintiff acknowledged in cross-examination that she was a "mature 11 year old," (as opposed to an "immature 11 year old") but that in  my opinion does not establish that she was not within the  class of ordinary 11 year old children. The evidence on the whole suggests that she was an average child for her age, being neither exceptionally bright, nor in any  way backward. The question then is whether the Plaintiff failed to exercise sufficient care for her own safety in the circumstances, having regard to the standard of care to be expected of an ordinary 11 year old girl. In considering this question, in my opinion it is relevant to bear in mind that she was, at the time of the accident, at play in a vigorous running game. The object of the game was to touch the shed door, not the glass doors. I think  it is natural to expect an ordinary child of her age to concentrate her attention on winning the race, and to run flat out to achieve this; and when she. was ·nearing the shed door, to look to see where Anna was, thus diverting her attention momentarily from ahead. As she was apparently cut off by Anna, I do not think that the Plaintiff did anything more than what might be expected of an ordinary 11 year old at play; she substituted another door for the door which the immediate object of the game. In these circumstances I am unable to find that the Plaintiff was guilty of any contributory negligence.

I turn now to consider the question of the quantum of the Plaintiff's damages. As a result of the accident, the Plaintiff suffered a deep transverse laceration to the left leg on the near side of the leg at about the level of the
knee, (as well as a small cut about 111 long on her right arm which healed without leaving any disability). She was admitted to the Darwin Hospital and under general anaesthetic the wound was cleaned and debrided and several fragments of glass were removed. The laceration was sufficiently deep to almost amputate the leg. This resulted in severing of the popliteal veins (but not the popliteal artery) and the medial and lateral popliteal nerves; and division of the deep fascia, both heads of the gastrocnemius, the tendons of biceps, the posterior joint capsule and the lateral meniscus of the knee. These lacerations were repaired, and a plaster of paris slab was applied with the knee flexed at 90 degrees. She was discharged from hospital on 8 October 1980. For the next three months, the Plaintiff was confined to a wheel chair,
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mobilising the knee. She was re-admitted to hospital on 5 November 1980 due to swelling of the left lower leg, but this was thought to be due to the physiotherapy. On 26 November 1980 she was admitted for manipulation under anaesthetic because of slow progress in  regaining extension. This brought improvement. In early December, it was noted that nerve growth was taking place. On  19 December 1980 it was noted that she had suffered a superficial burn to the dorsum of her foot - the result of denervation of the foot. The burn healed satisfactorily.  The Plaintiff did not return to school in 1980. At that time, she was in year 5 at Parap Primary School. She re attended school in early 1981.

In May 1981, because she still had marked restriction of knee movements, she was referred to Mr Baddeley, an orthopaedic surgeon. At this stage she was still on  crutches and unable to play any sports at school. She was admitted to the hospital again on 25 May 1981 and a hinged cast brace was applied to help straighten her knee. She thereafter made gradual improvement during 1981 in both her knee and ankle movements, although she was still using a
walking stick, could not walk normally, and full feeling in her lower limb had not returned. During this period she suffered from teasing over her disability by  other children. Her foot was turned to the left, as this was the most comfortable position  for her to walk, and she walked on her toes. Things did not change much in 1982, except  that she no longer needed a walking stick, and more feeling returned to her left lower limb.

In 1983, the Plaintiff went· to Victoria to live with her grandparents, so that she could attend Presbyterian Ladies College. During that year, her left foot started to drop  and she was seen by Mr Jonothan Rush in order to repair the deformity to the foot. In August 1983 the Plaintiff was admitted to st. Vincent's Private Hospital where a  procedure described as a "posterior release" was carried out. The operation did not completely correct  the deformity. However, plantar flexion deformity improved from a 30° deformity to only 10°. She remained in plaster for eight weeks, following which she was fitted with a below knee calliper.

Following mobilisation, the Plaintiff developed a lot of pain and stiffness in the ankle and hind foot. By March 1984, because of continuing pain and stiffness in the  ankle, further x-rays were taken which showed some flattening of the top of the tabes bone with evidence of secondary osteoarthritis within the ankle joint.

Over the next few months, the pain and stiffness persisted and the equinus or plantar flexion deformity recurred  and by July 1984 it measured some 40°. A decision was made to perform a partial arthrodesis of the ankle joint correcting the deformity by excising a wedge of bone from the ankle joint. Thus the Plaintiff was re-admitted to St. Vincent's Private Hospital in January 1985 when a compression arthrodesis and bone excision was carried out.  This involved using clamps, which look like bolts, and which are inserted into the foot. The Plaintiff was originally in
hospital for a week, and then returned to hospital in mid February 1985 to have the clamps removed under general anaesthetic. A new below-knee  plaster was then applied for a further six weeks. Thereafter, the Plaintiff had physiotherapy and crutches and wore callipers again, and virtually had to learn to walk again. The callipers were removed at the beginning of 1986 but the Plaintiff still needed a walking stick for a short period. By 27 February 1986, when reviewed by Mr Rush, she was walking well and quite briskly with only a minimal limp, and wearing normal shoes with no significant raise (although the shoes were of different sizes as the right foot was about two sizes  larger than the left). Clinically she still had 15° of equinus deformity at the ankle joint, but the arthrodesis was sound. No further treatment has been carried out since then.

The Plaintiff has been left with the following permanent disabilities: the left leg muscles below the knee are markedly wasted compared with the right; there is still  some 10° of equinus; the left foot is two sizes or 4cm smaller than the right (requiring the purchase of two pairs of shoes to achieve one pair); the left leg is 1cm to 1.5cm shorter than the right; she walks with hyperextension of  the knee with the left heel only just reaching the floor; she has a tender scar around the lateral and posterior aspects of the upper leg, and there is also scarring around the ankle and foot which is much less noticeable; she has decreased sensation on the sole and dorsum of the left foot with no toe flexion; she does not have full toe extension. She has only a jog of ankle movement to 15° of plantar flexion. There is no sub tabes joint movement and only 15% of mid tarsal joint movement. She has also developed since 1987 low back pain which continues to cause significant discomfort after prolonged sitting. Dr Baddeley's opinion, which I accept, is that her short legged gait and limp have contributed to the persistence of this problem, although probably did not cause it. She still has a mild limp. She has pain in the ankle after activity; the pain is worse in
the morning and after periods of inactivity. She has dysaestherra and paraestherra around the left ankle which occurs daily and lasts a variable period of time. She has some cramping after activity and frequently at night.

As to the future, she has a greater than normal risk of developing degenerative changes to the ankle in the future. I find on the balance of probabilities  that she will come to require a complete arthrodesis of the ankle  in about five year's time, but in making my assessment I must allow for the possibility that she may never require the full arthrodesis, or that she may not require it for a period longer than five years hence. If she does have the full arthrodesis, this will reduce the amount of pain and discomfort she feels. Mr Baddeley felt that her present disability was 35% of the lower limb, but that, if she needed to have the full arthrodesis, the disability would initially increase to 40% to 45%, and then, following a further operation, be reduced to 20% to 25%. The cost of further operative treatment is $10,000 approximately and would involve an initial fourteen day period of hospitalisation and a later period of hospitalisation for a couple of days and recuperation off work for a few months.

During the period of her schooling, the pain,  disability and the operations in 1983 and 1984 all had an effect on  her ability to do as well scholastically as she otherwise might have done. She also had difficulties  in getting around in trams and buses. She missed a considerable amount of schooling. She was and still is unable to participate in sports, except swimming and a little cycling.

Despite her difficulties, she tried hard and was anxious to catch up in her school work, even when she had days off at home. She was on other occasions often despondent and tearful. She sat for and passed the examinations for the Victorian Certificate of Education in 1987, although  she did have to attend the examination in a special room so  that she could stand and sit and walk around whenever she
pleased, and she was also given special consideration for her Australian History exam. She had decided  by then to do a course in Special Education at Victoria College. Her  marks were not high enough to permit her entry  into Victoria College to do a degree of Batchelor of Arts (Disability Studies), but she was offered her second  choice, a Diploma of Teaching (Primary).  She was required to undergo a medical examination to do that course, but failed and decided to take a year off and re-apply the next year. In 1988 she therefore did not pursue any further study, and went to Europe with her aunt and nephew for  three months. After that, she returned to Darwin and was employed at Office Systems doing secretarial work. She applied again the following year to do the  Special Education course at Victoria College  but her application was rejected. In 1989 she undertook the Diploma of Primary Education at the Northern Territory University,  and although she passed all but one of her subjects,  she did not pursue that course in 1990, but instead worked  as a shop assistant for a while, but eventually got a job with Traveland as a travel consultant. She is still in that employment.

The injury has therefore caused her, and will continue to cause her, a significant amount of pain and suffering and her amenities of life have been interfered with in the manner indicated, especially in that she is unable to  pursue most active sports, and cannot participate in some social activities such as dancing as well as she otherwise might have, and as well, she has the cosmetic disability resulting from one leg being smaller than the other, the slight limp, and the scarring to which I have referred. The Plaintiff presented as a well-spoken and well-groomed young woman who was physically attractive. She has not complained that her disability has affected her ability to form relationships with members of the opposite sex, and I doubt if her disability has now left any significant impact on  her ability to form friendships or to pursue marriage in  the future, if that is what she wants. Nevertheless, she
has had to put up with a certain amount of teasing during her life, and no doubt she feels embarrassed by the different size of her limbs and feet and by the scars. Taking into account all of these matters, as well as the pain and suffering and inconvenience, as well as the ameliorating effects of the future arthrodesis, I award the total sum of $75,000 for pain and suffering and loss of amenities, of which $30,000 is apportioned for her pre trial loss.

As to her claim for loss of earning capacity, the Plaintiff claimed that as a result of the accident, she did not gain as high a mark as she might have done in her final year,  and this, together with her disability, has prevented her from pursuing her chosen career in special education, and that I should therefore assess her lost earning capacity as being the difference between what she might have earned  as a special teacher and what she can earn as a travel consultant. I do not accept this submission. I am satisfied that the Plaintiff could, in the Northern Territory, have qualified as a special teacher had she decided to do a primary teacher's course first. I do not find her reasons for not doing so convincing. The Plaintiff said that her reason for not pursuing her course in 1988 was because on two occasions when she was required to do  practical teaching as part of her course there had been cases of  child abuse which had not been attended to by the authorities, and she found that having to deal with thirty children in a class room was not as satisfactory as the one to one relationship involved in special teaching. However she admitted that on other occasions she has said that the reason she decided against a career in education  was because she wished to go into public relations, hospitality and tourism. Her father was in the tourist industry,  and she had also worked for him doing clerical tasks and  meeting tourists at the airport. I am not satisfied on the balance of probabilities that the Plaintiff, had she not been disabled, would have pursued a career as a special teacher. I consider that it is more likely that the
Plaintiff		would	have  done  much		the			same  as	now,	and		that the  accident	has  had no effect	on  her chosen   career		path. In  any event,		the   Plaintiff	could,		if	she wanted  to,		still complete	this  course and become			a	special	teacher,	at		any time from now into the future.

Mr	Reeves		submitted		alternatively		that	the	Plaintiff	has lost	the  capacity	to	earn	as	an		untrained			staff	member employed		in	the		area	of	special	education	especially		in special	schools	where		students		have	severe		disabilities. According		to		the		evidence of Mr Krebs, a principal education officer with the Northern Territory Education Department,  whose  evidence  I  accept,  untrained  staff   who act   as   assistants   to   special   teachers,   need   to    be physically fit in order to assist in physically moving handicapped children, and being  involved  in  physiotherapy or  toileting  programs.  I  accept  that   the   Plaintiff   would have difficulty, because  of  her  physical  limitations,  in doing this kind of work, but  I  am  unable  to  say  on  the balance of probabilities this was a career path that she
would		have			gone		into		had		she		been	fully	fit.		The Plaintiff's		decision		to	become		a	travel	consultant	would have  been  the		same  regardless  of  whether  she  was  physically fit	or		not.				It		therefore	seems		to	me		that		what		the Plaintiff		has lost   is   the chance  to			earn   in  this  field,		if she should	ever	find that. she  can  no  longer  work  in  the travel industry due to unemployment, for example  and  she  is entitled  to  be compensated  for  the  loss   of  that  chance:   see Mann v. Ellbourne  (1974)  8  SASR  298  at  308  per  Bright  J. Similarly, because  of  her  disability,   if   she  were   to   be thrown   onto   the   labour   market,   she   may    be    at    a disadvantage,  because  of  her  injury,  in  competing   with completely  fit  people  on  the  open   market.   Although   she   has been  able   to   find   work   in   the   past   as   a   shop   assistant, there may be some shop assistants' jobs that require a lot
of	standing,	which	she	may	have	difficulty	in  doing.	The salary	range		as	a	Special	Education	School		Assistant		is
$22,675	to	$28,030	p.a.	(gross),	($18,205	to		$21,895	net) and the		salary  range	for		a   trained	teacher	is	$26,000	to
$38,500 (gross) {20,665 to $27,846 net), and her present salary with Traveland is $18,000 p.a. (gross) or $15,422
p.a. net.

Doing the best I can, I consider that I should award the  sum of $15,000 for this head, plus a further sum of $3,500 for the probable loss of earnings (less a discount for contingencies) for the time off work due to the future arthrodesis. As well, I should compensate the Plaintiff for the fact that she will be required for the rest of her life to purchase two pairs of shoes in order to obtain one pair which fits her. I have no evidence of what the cost of this is likely to amount to in a typical year. Doing the best I can, I allow $6 per week for this loss. At 3% tables until death, this amounts to approximately $8,500, and I allow that sum. On the findings I have made, there is no evidence that the Plaintiff has suffere·d any lost earnings to the date of the trial. Had she done either course she would not have finished that course until the end of 1991 at the earliest. There is no evidence that her disability has otherwise prevented her from earning more than he in fact did.

Special damages have been agreed at $7,742.

As to the future operation.for an arthrodesis, allowing for the contingency that the operation may never be required, I allow the sum of $9,000 for this head of damage.

Finally,	there	is the	question	of	interest,	pursuant	to
s.84 of the Supreme Court Act. Following Gogic  v.  M.B.P. (S.A.J Pty Ltd (1990) Aust. Torts Rep. 81-018, interest on pre-trial non-economic losses will be calculated at the rate of 4% per annum. Interest on economic losses will be calculated at the average commercial rates of interest from 1990 to 1991. There is no evidence before me as to what these rates were, but following Jones v. South British Insurance Co Ltd {1984) 53 ALR 408 at 412. I am able to use my own knowledge of what those rates might have been from
time to time. Rates are now lower than they have been for the last few years, and are now about the same as they were in the early 1980s. I think an average rate of 11% over the whole period would be just. Where these expenses have been incurred evenly over the whole period prior to trial, the average rate may be halved to simplify the calculation: Volmer v. N.T.E.C. 34 NTR 12. However, the majority of the expenses were incurred prior to 1985. I therefore consider that an average rate of 8% per annum over the whole period will more effectively reflect these factors.

Accordingly, interest on non-economic losses incurred prior to trial ($30,000) for a period of 11 years 2 months at 4% amounts to $13,400; interest on special damages of $7,742 for the same period at 8% amounts to $6,916.

Accordingly, there will be judgment for the Plaintiff for
the sum of $139,058 which is made up Pain and Suffering -
Loss of Amenities of Life
Loss of future earning capacity Extra cost of shoes
Lost earnings to date of trial Special damages
Cost of future operation
 as follows:
$ 75,000
$ 18,500
$
$ -8-,-5-0-0-
$	7,742
$	9,000
Interest on non-economic losses date of trial
Interest on economic losses to date of trial
 to $ 13,400
$	6,916
--------
$139,058

I will hear the parties on the question of costs.

