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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA


No. 150 of 1995
					

						BETWEEN:

						THE QUEEN
							Prosecution


						AND:


						GARY WILLIAM WATT
							Defendant						


CORAM:   ANGEL J



	REASONS FOR JUDGMENT

	(Delivered 16 February 1996)


	Yesterday, upon his arraignment, the accused, Watt, pleaded not guilty to a charge that on 25 April 1995, at Darwin in the Northern Territory of Australia, he did offer to give to Gwenda June Matthews a benefit of a kind namely, $500.00 in cash, upon an understanding that the said Gwenda June Matthews, who was to be called as a witness in a judicial proceeding, would give false testimony, contrary to s100(a) of the Criminal Code.

	Before the jury was empanelled, pursuant to s26L of the Evidence Act, I was asked to rule upon a question of law affecting the conduct of the trial.  Upon the admitted Crown facts, counsel for the defendant submitted that no offence against s100(a) of the Criminal Code was disclosed.  

	The admitted facts are that about 4.30pm on 25 April 1995 the accused went to Site 32, Palms Caravan Park at Palmerston where he spoke to Matthews.  Matthews was at the time a subpoenaed witness in a case of R v Hogan which was to be heard in the Darwin Magistrates' Court the following day.  Matthews was to give evidence against Hogan on a charge of aggravated assault at the Diamond Beach Casino on 25 November 1994.  Matthews was the complainant.  The accused told Matthews that he was a partner, with Hogan, in a motor cycle business at Winnellie, and that if Hogan went to gaol the defendant would lose money.  The accused asked Matthews to change her evidence and that if she did so he would give her $500.00.  Matthews said she would consider the matter and would need time to consider it.  She reported the matter to police who spoke to the accused on 4 May 1995, when he was arrested and charged.  Matthews subsequently testified.  She never received the $500.00.  She never agreed to take that money from the accused.  She never agreed to change her story. She did not give false evidence. 
	It is convenient to set out ss100 and 109 of the Criminal Code (NT).

	"100.	CORRUPTION OF WITNESSES

		Any person who -

		(a)	gives, confers or procures, or promises or offers to give or confer or to procure or attempt to procure, any property or benefit of any kind to, upon or for any person upon any agreement or understanding that any person called or to be called as a witness in any judicial proceeding shall give false testimony or withhold true testimony;

		(b)	attempts by any other means to induce a person called or to be called as a witness in any judicial proceeding to give false testimony or to withhold true testimony; or

		(c)	asks, receives or obtains, or agrees or attempts to receive or obtain, any property or benefit of any kind for himself or any other person upon any agreement or understanding that any person shall, as a witness in any judicial proceeding, give false testimony or withhold true testimony,

		is guilty of a crime and is liable to imprisonment for 7 years.

	...


	109.	ATTEMPTING TO PERVERT JUSTICE

		Any person who attempts, in any way not specially defined by this Code, to obstruct, prevent, pervert or defeat the course of justice is guilty of a crime and is liable to imprisonment for 2 years."

	Counsel for the defence argued that s100(a) created an offence of corrupting the witness by entering into an agreement or understanding with the witness in terms of which the witness would give false testimony or withhold true testimony, and that there being no concluded bilateral agreement or understanding - Matthews never having agreed to take the money or to give false testimony - no offence under s100(a) was disclosed.

	Section 127 of the Queensland Criminal Code, which is in similar terms to s100 of the Northern Territory Criminal Code, was discussed by members of the Queensland Court of Criminal Appeal in R v Danahay [1993] 1 Qd R 271.  Thomas J and Lee J disagreed as to the proper construction of s127(1).  

	Lee J (at 290) said:

	"The word 'understanding' as used in the section and in the indictment takes its meaning from the word 'agreement' which precedes it so that for this element of the offence to be complete, there must be a consensus of some kind between the offeror and the person sought to be corrupted, unlike the situation where there was merely a unilateral attempt which was not agreed to by the offeree and which might constitute an offence against a different provision such as s. 127(2) or s. 140."

	The Northern Territory equivalents of the sections referred to by Lee J are, respectively, ss100(b) and 109.

	Thomas J (at 273), said:

	"The basis of the offence is the making of an offer to give a benefit upon an agreement or understanding of a certain kind.  It is not necessary that the offer or the benefit be accepted by the offeree.  Thus, the making of a conditional offer to a witness could amount to a completed offence without more.  For example 'I will pay you $100 provided that you say I wasn't there' could constitute an offence whether the offeree accepted the offer or not.  A concluded bargain is no part of the offence.  It is the offering of the benefit upon specified terms that constitutes the offence, not its acceptance.  It is not offensive to the notions of criminal law that an unsuccessful attempt to do something may itself be prescribed as a crime or misdemeanour.  The offer to corrupt is sufficient.  Were it to be necessary to prove a conspiracy or the involvement of another party to the extent of acceptance of such an offer, or to introduce notions of a concluded contract or understanding, this section would be unnecessarily restricted.  It is not in my view necessary to read 'agreement or understanding' independently of the operative word 'offer'.  As the words 'agreement or understanding' are directly linked to the offer of the benefit, I do not consider that the word 'agreement' imports any concluded bilateral agreement.  The gist of the offence is the offer of a benefit upon a specified agreement or understanding."

The third member of the court, Williams J, did not expressly address the question.

	It was pressed upon me that the view of Lee J was the majority view of the court, and that being the decision of a Court of Criminal Appeal on an identical provision to s100(a) of the Criminal Code (NT), I ought to follow it.  In the course of submissions, it was also suggested that I ought, in the circumstances, to state a case to the Court of Criminal Appeal; but, after discussion, counsel agreed that I should decide the question for myself.  I agreed with this course because I do not regard the reasoning of Lee J as constituting that of the majority in Danahay, supra, and, in any event, I think the Northern Territory Court of Criminal Appeal ought to have the benefit - if that is the right word in this instance - of the views of a single Judge of this Court before finally deciding the question.  

	I announced my decision that I was of the view that the agreed facts disclosed an offence under s100(a) at the conclusion of argument and indicated I would publish my reasons, which I now do.

	Counsel for the defendant argued that there had to be a concluded bilateral agreement or understanding between the offeror and the offeree before s100(a) was contravened.  He naturally relied upon the judgment of Lee J in Danahay, supra.  One dictionary meaning of the word 'understanding' is 'stipulation' and I think the word is used in that sense in s100(a).  If an offer is made with a stipulation that the offeree is to give false testimony, then I think an offence under s100(a) has been committed.  Like Thomas J in Danahay, supra, I think the offence is constituted by the offeror's conduct quite irrespective of any response of the offeree.  Counsel for the accused submitted that unless an offeree agreed to give false testimony or gave the offeror reason to understand that the offeree would give false testimony, then an offence against s100(a) had not been committed.  I can not agree with this submission because s100(a) refers to, inter alia, offers to give or confer, etc.  I do not agree that the word 'understanding' necessarily takes its meaning from the word 'agreement'.  I respectfully disagree with Lee J in R v Danahay, supra.  The section uses the words 'upon an agreement or understanding' not 'pursuant to an agreement or understanding'.  Understanding on the part of the offeree comprehends no more than comprehension that the offer is conditional upon the giving of false evidence.  I generally agree with Thomas J's view of the section.  I respectfully agree with him that it is the offering of a benefit upon specified terms that constitutes the offence, not its acceptance.  

	It seems to me also that the defence submission, if correct, would lead to this odd result, namely, that if A offers B $100 to give false testimony and B remains mute, A is not guilty of an offence under s100(a), but is guilty of an offence under s109 for which there is a maximum penalty of two years imprisonment.  On the other hand, if A offers B to pay $100 to the wife of B if B gives false evidence and B remains mute, A would be guilty of an offence under s100(b) for which there is a maximum penalty of seven years imprisonment.  The defence submission, if correct, also involves the proposition that A can only contravene s100(a) where B simultaneously contravenes s100(c).  That can not be right.

	On the agreed facts, the accused offered to pay Matthews $500 upon an understanding - communicated to and comprehended by her - that she would give false testimony. 

	It was for these reasons that I held the offence against s100(a) of the Criminal Code appearing in the indictment was disclosed upon the agreed facts.


	____________________



