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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
No. JA 38 and 39/1995




BETWEEN:

MICHAEL ELLIS
	Plaintiff
AND:

KEVIN GERARD MALEY
	First Defendant

CORAM:	ANGEL J

REASONS FOR JUDGMENT
(Delivered 24 May 1996)

	These justices appeals are against severity of sentence.  The appellant was charged with six counts of breaching a Domestic Violence Order.  He pleaded guilty and was convicted by the learned sentencing Magistrate on all six counts.  The six charges were laid on two complaints; five on one, the remaining on the other.  Both complaints were heard together.  The appellant was sentenced to a total of 49 days imprisonment with hard labour.

	The grounds of appeal are as follows:
	“1.	That the Stipendiary Magistrate imposed a 
sentence which was manifestly excessive in the circumstances of the offence and the offender being:

(a)	that the Stipendiary Magistrate did not take
due notice of the Defendant entering a plea of guilty;

(b)	that the Stipendiary Magistrate did not take
due notice of the Defendant’s personal circumstances;

(c)	that the Stipendiary Magistrate did not take due
notice of the circumstances of the offence;

(d)	that the Stipendiary Magistrate did not take due 
and proper account of the offence and its relationship pursuant to s10 of the Domestic Violence Act.”

	The background and facts giving rise to the convictions may be set out briefly.  The appellant had been in a relationship with the complainant for some four years.  The relationship had soured and on 6 April 1994, at the instance of the complainant, a Domestic Violence Order pursuant to s4 of the Domestic Violence Act (1992) (“the Act”) was made for a period of 12 months.  The order restricted the appellant from going near or contacting the complainant except through a third party for the purposes of settling a property dispute.

	On 23 May 1994 the appellant appeared in the Court of Summary Jurisdiction in relation to an assault occurring on 21 May 1994.  The assault constituted a breach of the then current Domestic Violence Order.  On 1 September 1994 he was convicted for assault and for the breach of the Domestic Violence Order.  In the interim he had been bailed.  Although relevant, these events are not those the subject of this appeal.

	The matters for consideration of the learned sentencing Magistrate, and which concern this appeal, begin on 6 June 1994, when the appellant made three telephone calls to the complainant within a 40 minute interval.  The telephone calls occurred whilst the complainant was at work.  These telephone calls constituted the first three counts to which the appellant pleaded guilty.  On 27 June 1994, while driving to work, the appellant unintentionally found himself adjacent to the complainant while their respective vehicles were stationary in traffic.  The appellant endeavoured to contact the complainant by motioning her to wind down her window.  This constituted the fourth count.  The appellant telephoned the complainant on 5 July 1994 at her residence and they spoke for a short time.  On 5 December 1994, the appellant attended at the residence of the complainant.  These latter episodes constitute counts 5 and 6.

	It was put in mitigation before the learned sentencing Magistrate that the appellant was young, being 22 and 23 years of age at the time; that there was no desire for future contact with the complainant; that the telephone calls were made for the purpose of possible reconciliation and that the meeting in the car was accidental.

	The learned sentencing Magistrate imposed the following penalties:  seven days’ imprisonment each for Counts 1 to 3, with Count 2 being cumulative upon and Count 3 concurrent with Count 1; 14 days’ imprisonment for Count 4, being cumulative on the previous 14 days; seven days’ imprisonment on Count 5 being cumulative and 14 days’ imprisonment on Count 6 also being cumulative.  The sum total of these sentences was 49 days’ imprisonment and by the Magistrate’s order they were to be served with hard labour.

	The sentence is challenged on the grounds that it is manifestly excessive.  For this Court to interfere with the sentencing Magistrate’s discretion it must be shown that such discretion was improperly exercised.  I turn now to the respective grounds of appeal.

	The appellant contends the learned sentencing Magistrate failed to take due notice of the appellant entering into a guilty plea.  A plea of guilty is a mitigating factor if it is accepted as being evidence of remorse or as an acknowledgment of wrongdoing:  R v Jabaltjari (1989) 64 NTR 1 at 14-16.  The learned sentencing Magistrate was clearly not convinced that there was evidence of remorse, stating at p7 of the transcript:

“In this matter I am of the view that the defendant is not entitled to any leniency for his pleas of guilty.  I sought an explanation as to why he was pleading not guilty and the explanation was, as he said, that he thought it was unfair the way that ‘they’ - who they are, I presume it’s the complainant and her boyfriend or the complainant and her family were going on about it, everything was one-sided ‘they left me with nothing.  It virtually came as a surprise the way they put the order on me’.  Then I got an explanation that he was going to plead guilty (scilicet; not guilty) to one charge only - he was going to plead guilty to all of the other charges ... 

Now if that was the case the question I ask is why couldn’t he have pleaded guilty to those charges that he was going to plead guilty to some time ago?  Those charges could have been resolved, he could have started his punishment.”

The learned Magistrate was not convinced that ‘remorse’ existed, given the apparent reluctance accompanying the late pleas.  His Worship in the exercise of his discretion was entitled to so treat the pleas of guilty.  This ground of appeal fails.

	The second ground of appeal contends the learned Magistrate failed to take due notice of the appellant’s personal circumstances.  Counsel for the appellant submitted the learned Magistrate failed to take account of the “big picture”, including the fact the defendant was young and immature at the time of the offences but had subsequently matured.  It is evident however that the learned sentencing Magistrate did turn his mind to the personal circumstances of the accused:  the appellant’s good work record was noted as was the fact it entitled him to leniency (at p8 of the transcript); the fact he was “distressed” and a “misguided youth” was accepted (at p8); and it was also noted that it could well be the case that he had “got over the relationship with this woman” (p10).  There is no substance in this ground of appeal.

	The penultimate submission of the appellant is that the learned Magistrate failed to take due notice of the circumstances of the offence.  I do not find this ground made out.  The learned sentencing Magistrate said (at p8):

“The offences here are notable in this regard:  there is no physical violence, they consisted of telephone calls, a request to open a window in the presence of the complainant and going to the complainant’s residence.”


But his Worship went on further to note (at p9):

“... that whilst there’s no physical violence the defendant’s actions constitute an intrusion or interference in the life of the complainant.”


	His Worship  correctly took note that the first five Counts were all committed whilst the defendant was on bail from the incident that occurred on 21 May 1994.  In considering these factors the learned Magistrate had concern as to whether the appellant would honour the terms of a conditional release if the Magistrate were minded to suspend the sentence he had decided to impose.  The words of Street CJ in R v Richards [1981] 2 NSWLR 464 at 465 are pertinent when considering an offence committed while on bail:

“The community must be protected as far as possible from further criminal activities by persons who take advantage of their liberty on bail to commit further crimes.  The only means open to the criminal courts to seek to provide this protection is to pass severely deterrent sentences upon those who thus abuse their freedom on bail.  This will ordinarily involve a significant accumulation of the sentence for any subsequent offences on top of the sentence proper to be passed for the original offence.  It must be made abundantly plain that persons at large on bail cannot expect to commit further crimes ‘for free’.  On the contrary, they will receive salutary penalties for the very reason that they have abused their freedom on bail by taking the opportunity to commit further crimes.”


	Counsel for the appellant contended that prospects for reformation, even if an offence is committed while on bail, are a relevant consideration.  Indeed, they are; see R v Gray [1977] VR 225 at 229.  However, the learned Magistrate clearly turned his mind to such considerations.  The weight to be assigned to the applicant offending (or re-offending) while on bail is a matter for the learned sentencing Magistrate:  R v Gray, supra, at 230.  It has not been shown the Magistrate erred in his approach to the offences having taken place whilst on bail and the appellant’s prospects for rehabilitation.

	I now turn to consider s10 of the Domestic Violence Act.  It states, so far as relevant, that:

“(1)	A person against whom a restraining order is in force who has been served with a copy of the order or the order as varied and who contravenes or fails to comply with the order is, subject to subsection (3), guilty of a regulatory offence.

	Penalty:	For a first or second offence -
			$2,000 or imprisonment for 6 months.

			For a third or subsequent offence -
			imprisonment for not less than 7 days
			or more than 6 months.”

	It was common ground that the appellant faced a maximum of six months’ imprisonment with respect to each count.  The sentencing Magistrate exercised his discretion by ordering that certain sentences be served cumulatively, others concurrently.  It is the net sentence which is being attacked as being significantly excessive.  It is generally accepted that when a man is convicted of several offences arising out of the same set of facts then the sentences are to be concurrent; when the offences are entirely distinct they should be cumulative.  But, in the words of Bray CJ in R v Carey (1975) 11 SASR 575 at 577:  “Of course, there is often room for debate about whether the various offences do arise out of the same set of facts.  But there is no hard and fast rule either way.”  There existing no “hard and fast rule either way”, it was within the learned Magistrate’s power to sentence as he did.  No doubt he did so having regard to the so-called ‘totality’ principle.  In so ding it has not been shown the learned Magistrate’s discretion erred, or that the net sentence was manifestly excessive, having regard to the circumstances of the appellant and his offences.  The persistence in the offending was an obvious telling factor in the learned Magistrate’s conclusion, as was general deterrence, a particularly relevant sentencing factor in this type of offence, and not only because of the statute’s escalating penalties for subsequent offences.

	The appeal is dismissed.
____________________

