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IN THE SUPREME COURT OF
THE NORTHERN TERRITORY
OF AUSTRALIA

No 52 of 1995


	BETWEEN

	THE QUEEN


	AND:


	JOHN FRANCIS SABINO



CORAM: MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 3 July 1996)

		These are the reasons for the order I made on 26 April last dismissing a complaint alleging that Mr Sabino had failed to comply with the terms and conditions attaching to his undertaking to be of good behaviour.

		He had been convicted in Alice Springs on 1 November 1995 for unlawful possession of heroin and sentenced to twelve months imprisonment.  That sentence was suspended forthwith upon his undertaking to be of good behaviour for two years.  He had already spent seven months in custody in respect of the matter.  It was further ordered that he be under the supervision of the Director of Correctional Services or a person appointed  by him, and that he obey the lawful directions of that person.  More importantly, he further undertook in that bond that he would:

“not later than Monday the 6 November, 1995 present myself to Banyan House in Darwin for drug rehabilitation assessment and obey all lawful directions of the Director of Banyan House and the terms of any agreement into which I may enter with Banyan House in that regard”.

		The undertaking, as formulated in the bond, was not in the terms directed by the Court when sentence was passed.  What I said was that he was to:

“present yourself to Banyan House in Darwin for the purpose of undergoing the assessment for drug rehabilitation and that you will obey all lawful directions of the Director of Banyan House in that regard.  And further, should you enter into the rehabilitation programme you will abide by the lawful directions of the director [of Banyan House] in the terms of any agreement into which you may enter with Banyan House in that regard”.

		I had it in mind, on the basis of the information made available to the Court in Alice Springs during the course of submissions on sentence, that there would be a two stage process.  First, Mr Sabino would attend Banyan House for assessment as to his suitability to enter into a drug rehabilitation programme, and secondly, if suitable, and he so opted to undertake the programme, he would enter into an agreement with Banyan House as to his conduct during that period.  It was not intended that he be compelled to enter into any such programme, but rather that he be given the opportunity to do so.  He was warned that if he did not rid himself of his drug habit his prospects of maintaining his relationship with his defacto wife, and leading a useful life in the community, would probably be lost; he could look forward to spending a great deal of time in gaol.  It was up to him. 

		The facts going to the alleged breach were agreed.  Mr Sabino arrived at, and was admitted into Banyan House on 6 November.  On 15 November he was informed by an officer of the Correctional Services department that he must remain at Banyan House unless given permission by the Director of that establishment to leave; leaving without such permission would be a breach of the undertaking.  Such a direction could have only operated during the assessment period since what would happen after that would depend upon the outcome of the assessment.  He completed the assessment period on or about 20 November whereupon he remained at Banyan House.  However, there was no evidence of his having entered into any agreement as contemplated by his undertaking in respect of the period after the assessment.  On 25 November he was given permission to leave Banyan House for four hours to see his defacto wife who had travelled from Alice Springs to see him.  He did not return at the expiry of that period of time.  

		As a consequence of his “absconding” it is said that he will not be readmitted to the Banyan House programme.  On 7 December 1995, Mr Sabino reported to the Alice Springs Community Corrections office and breach proceedings later commenced.  

		No agreement being entered into after the assessment period, there could be no direction from the Director at Banyan House as contemplated.  Although it appears Mr Sabino considered himself to be under some restraint in that he sought leave to absent himself to see his defacto wife, I was not informed as to the legal basis for that.  His “absconding” did not amount to any breach of a direction given by the Director at Banyan House pursuant to an agreement as it was envisaged by the terms of the bond.  There was no evidence of any effective directions having been given by a person appointed by the Director of Correctional Services in respect of his conduct after the conclusion of the assessment.  

		In the result, I was not satisfied there had been a breach of the undertakings contained in the bond as alleged.

		I suggest that if it has not been done, a system of liaison between the Correctional Services department and Banyan House be instituted with a view to ensuring, so far as possible, that either the Court is better informed when contemplating orders of the kind made here, or that the envisaged supervision and direction does not fall down because of doubts about just who is responsible.
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