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REASONS FOR JUDGMENT
(Delivered 4 February 1994)


The plaintiff and the defendant entered  into a contract in which the plaintiff undertook to construct sections of the Kata Tjuta Road. The contract was awarded  on 15 August 1990, in the sum of $1,072,222, for completion by 2 January 1991.  The contract was for road and carpark construction work within the Uluru National Park.

A dispute arose in relation to the acceptance of the road surface and consequently the compaction of certain areas of carpark pavements. Under the contract, work was suspended by the defendant and there are disputes between the parties as to whether the work was defective, who is to be responsible for the costs of· the suspension, who is responsible for the costs of delay and how the plaintiff's claim is quantified.

Under the terms of the contract (clause 45) the plaintiff company was required to submit in writing detailed particulars of any dispute to "the Superintendent" no later than fourteen days after the dispute arose. The superintendent under the contract was the Department of Transport and Works, referred to hereafter as "the superintendent".
--

The claim of the plaintiff is that on or about 14 June 1991, P.M.T. Partners Pty Ltd submitted to the superintendent a claim for $699,988 and sought an extension of time of eight weeks for the "recovery of. costs and time resulting from acts default and omissions by the Principal/Superintendent".

This present application is made by the plaintiff in an amended application dated 3 December 1993, seeking the following orders:-

111. Orders pursuant to Section 48 of the Commercial Arbitration Act (N.T.) 1984 that:-
	the time limit provided by clause 45(a) of Contract 5016B in relation to the letter of 27 August 1991 (annexure "E" to the Affidavit of Robert Southwell sworn 6 October 1993] forwarded to the Superintendent's Representative by the Provisional Liquidator of the Plaintiff be extended to expire on either 28 August 1991 or when the letters of 29 November 1991 (annexure "G" to the said Affidavit] or 10 June 1992 (annexure "P" to the said Affidavit] from the said Provisional Liquidator were received by the addressees thereof.
	the time limit provided by clause 45(b) of the Contract in relation to the submission of dispute under clause 45(b) dated 8 December 1992 delivered by the Provisional Liquidator of the Plaintiff to the Defendant [annexure "Q" to the said Affidavit J be extended to ·.expire on 9 December 1992;


	the time fixed by the Contract for giving notice in writing to the Defendant requiring that the matters at issue be referred to arbitration, be extended to 28 days after the decision of the Principal given under clause 45(b) of the Contract.

	An Order pursuant to Section 10 of the Commercial Arbitration Act (N.T.) 1984 that the Court appoint an arbitrator to determine those matters at issue of which notice in writing dated the 8th of December, 1992 has been given by the Plaintiff to the Defendant.


	Such further or other Orders as this Honourable Court deems fit.
	Costs."



The chronology of events is as follows:-

On	22	July	1991,	Robert	Southwell	was provisional liquidator of the plaintiff company.
 
appointed

On 12 August 1991, the provisional liquidator received a letter dated 9 August 1991, from the superintendent's representative rejecting the plaintiff's claim. {Annexure D to the affidavit of Robert Southwell sworn 6 October 1993.)

On 27 August 1991, fifteen days later, Mr Southwell responded in facsimile to the superintendent's representative requesting that the matter be referred to the superintendent in accordance with clause 45 of the general conditions of contract. {Annexure E to the affidavit of Robert Southwell sworn 6 October 1993.)

Clause provides:-
 45	of	the	general	conditions	of	contract

1145. SETTLEMENT OF DISPUTES
Notwithstanding the succeeding provisions of this clause, the Contractor shall if the work under the Contract has not been completed, at all times {subject as otherwise provided for in the Contract) proceed without delay to continue to execute the work under the Contract and perform his obligations under the contract and in so doing shall comply with all directions as defined in clause 23 issued or given to or served or made upon the Contractor under or pursuant to the provisions of the Contract either by the Principal in writing or by the Superintendent in accordance with clause 23.
All disputes or differences arising out of the Contract or concerning the performance or the non performance by either party of his obligations under the Contract whether raised before or after the execution of the work under the Contract shall be decided as follows -

	The Contractor shall, not later than fourteen days after the dispute or difference arises, submit the matter at issue in writing, specifying with detailed particulars the matter at issue, to the Superintendent for decision

and	the	Superintendent practicable	thereafter, the Contractor.
 shall,	as	soon	as give	his		decision	to
	If the Contractor is dissatisfied with the decision given by the Superintendent, he may, not later than fourteen days after the decision of the Superintendent is given to him, submit the matter at issue in writing, specifying with detailed particulars the matter at issue, to the Principal for decision and the Principal shall, as soon as practicable thereafter, give his decision to the Contractor in writing.


If the Contractor is dissatisfied with the decision given by the Principal pursuant to the last preceding paragraph, he may, not later than twenty-eight days after the decision of the Principal is given to him, give notice in writing to the Principal requiring that the matter at issue be referred to arbitration and specifying with detailed particulars the matter at issue, and thereupon the matter at issue shall be determined by arbitration. If, however, the Contractor does not, within the said period of twenty-eight days, give such a notice to the Principal requiring that the matter at issue be referred to arbitration, the decision given by the Principal pursuant to the last preceding paragraph shall not be subject to arbitration.
Where a notice is given by the Contractor to the Principal pursuant to the last preceding paragraph requiring that the matter at issue be referred to arbitration no proceedings in respect of that matter at issue shall be instituted by either the Principal or the Contractor in any court unless and until the arbitrator has made his award in respect of that matter at issue.
Arbitration shall be effected -
	by an arbitrator agreed upon·in writing by the parties within twenty-eight days after the said notice is received by the Principal; or
	in the absence of that agreement, by one of at least three persons, none of whom shall be an employee of the Principal or of the Contractor or have had any association with the work under the Contract, whose names are submitted in writing by the Principal for selection by the Contractor within a further period of twenty eight days after expiry of that last mentioned period, being the person whose selection as arbitrator is notified in writing by the Contractor to the Principal within twenty-eight days after the names are so submitted; or


	in the absence of that selection, by an arbitrator appointed in accordance with the provisions of the laws relating to arbitration

in force in the State or Territory named in the Annexure hereto.

A reference to arbitration under this clause shall be deemed to be a reference to arbitration within the meaning of the laws relating to arbitration in force in the State or Territory named in the Annexure hereto and the arbitration proceedings shall be conducted in that state or Territory. The arbitrator shall have all the powers conferred by those laws and it shall be competent for him to enter upon the reference without any further or more formal submission than is contained in this clause.
Moneys that are or become due and payable by the Principal in respect of work carried out under the Contract shall not be withheld because of arbitration proceedings but the Principal may, at his discretion, and pending the award of the arbitrator withhold payment of moneys in respect of any matter that is the subject of arbitration proceedings."

On 4 October 1991, Mr Peter Bridgewater, "the principal", rejected the claim pursuant to clause 45 (b) of the general conditions of contract. (Annexure F to the affidavit of Robert Southwell sworn 6 October 1993.)

On 29 November 1991, Mr Southwell wrote to the Secretary of the Department of Transport and Works referring to the claim and requesting that a determination be made by the superintendent. (Annexure G to the affidavit of Robert Southwell sworn 6 October 1993.)

On 17 December 1991, Mr Jenner, Contracts Manager of the Department of Transport and Works, wrote saying the matter had been referred to the superintendent who would advise in due course. (Annexure H to the affidavit of Robert Southwell sworn 6 October 1993.)

On 10 March 1992, Mr Southwell wrote to Mr Galton, Assistant Secretary Operations, Department of Transport and Works, refusing to furnish a release of outstanding claims as had been requested in letter dated 6 February 1992 (annexure
I) and seeking release of outstanding payments, security and a response from the Superintendent. (Annexure K to the affidavit of Mr Southwell sworn 6 October 1993.)
on 4 March 1992, Mr Galton (described as superintendent) wrote to Mr Southwell referring to the letter of 29 November 1991, saying the letter appeared to be a submission pursuant to clause 45(a) of the general conditions of contract. Mr Galton asserted• that the matter was not submitted within 14 days of a dispute or difference and did not, as required by clause 45(a), provide 11 detailed particulars of the matter at issue11 •	Mr Galton declined to provide a decision pursuant to clause 45(a). (Annexure M to the affidavit of Robert Southwell sworn 6 October 1993.)

On 25 March 1992, Mr Southwell wrote to Mr Galton, Superintendent. Mr Southwell referred to the history of the correspondence including his letter dated 27 August 1991
and requested that the matter be considered by the superintendent. (Annexure N to the affidavit of Robert Southwell sworn 6 October 1993.)

On 16 April 1992, Mr Galton, described as Assistant Secretary Operations, Department of Transport and Works, wrote to Mr Southwell saying the department did not have a record of receiving the letter of 27 August 1991, and advising that pursuant to clause 7.2 of the general conditions of contract, the letter could not be deemed to have been received by the superintendent. Mr Galton stated he had been unable to obtain the principal's consent to a waiver of the time limit under clause 45(a) of the contract and there had:been no effective reference to the superintendent. (Annexure Oto the affidavit of Robert Southwell sworn 6 October 1993.)

Clause 7.2 of the general conditions of contract provides as follows:-

" Any document which is to be or may be issued or given to or served upon the Principal or the Superintendent under the Contract shall be deemed to be sufficiently issued or given to or served upon the Principal or the superintendent, as the case requires, if it is handed to the Principal or the Superintendent or is sent by prepaid post to or is left at the address of the Principal or of the Superintendent stated in the Annexure hereto."
on 10 June 1992, Mr Southwell wrote to the superintendent, Mr Galton, enclosing a copy of his letter dated 27 August 1991 which was addressed Attention Mr Bob Pemble, Department of Transport and Works, Roads Division, PO Box 2130, Alice Springs NT 0871; advising that letter dated 27 August 1991 was forwarded by facsimile at 13:58 hours on 27 August 1991 with the original letter posted following the facsimile. (Annexure P to the affidavit of Robert Southwell sworn 16 October 1993.}

on 19 June 1992, Mr Galton, described as Assistant Secretary Operations, Department of Transport and Works, responded to Mr Southwell's letter of 10 June 1992 reiterating that there had been no effective reference to the superintendent pursuant to clause 45(a). Mr Galton confirmed that he could not consider the claim without the consent of the principal to a waiver of the time limits set out in Clause 45(a) and he had been unable to obtain the principal1 s consent to such a waiver. (Annexure S to the affidavit of Mr Robert Southwell sworn 6 October 1993.)

On 8 December 1992, the plaintiff forwarded to the principal appointed by the defendant, a submission of the dispute under clause 45(b} of the general conditions of contract. (Annexure Q to the affidavit of Robert Southwell sworn 6 October 1993.)

On 24 December 1992, the principal, Mr Bridgewater, responded saying that he could not consider the claim, inter alia, because there had been no decision by the superintendent and the submission was not within the time limits imposed by clause 45. (Annexure R to the affidavit of Robert Southwell sworn 6 October 1993.)

The plaintiff argues that if the statement by Mr Bridgewater in his letter of 24 December 1992 is correct, no extension of time is required in relation to clause 45(b) because there had been at that stage (and still has been) no decision by the superintendent.
The contract between the parties is contract number 5016B entered into between the Director of National Parks and Wildlife as principal and P.M.T. Partners Pty Ltd as contractors. It is the standard form contract NPWC3 subject to the amendment relating to the superintendent's representative. The contract is widely used for construction projects and its terms have been before the courts on a number of occasions (Transaustralian Constructions Pty Ltd v Northern Territory Of Australia and Anor Angel J unreported, delivered 31 July 1991 at P 2.4).

It provides a dispute resolution mechanism in clause 45 (as set out above} and clause 48 of the contract.

Clause 48 of the general conditions of contract provides as follows:-

" The Principal shall not be liable upon  any  claim by the Contractor in respect of any matter arising out of the Contract unless the claim together with full particulars thereof, is lodged in writing with the Principal not later than twenty eight days after the date of the occurrence of the events or circumstances on which the claim is based or written notice of intention to make the claim specifying the nature of the claim is lodged with the Principal within that time and the claim, together with full particulars thereof, is lodged in writing with the Principal before the issue of the Final Certificate."

The defendant argues that clause 45(a} has never been complied with.

The defendant asserts that the letter dated 27 August 1991 was not received. It was not sent to the correct address and it is therefore necessary for the plaintiff to prove actual service.

In an affidavit of Robert Harry Pemble sworn 2 December 1993, Mr Pemble states that he is an engineer employed by the Department of Transport and Works, Northern Territory of Australia, he attests to the fact that at all relevant times
he was the superintendent's representative pursuant to contract number 5016B entered into between the parties. Mr Pemble attests to the fact the original letter from the plaintiff dated 27 August 1991, was never received by him. He states he first became aware of the alleged letter when a copy was forwarded to the superintendent by the liquidator under cover of a letter dated 25 March 1992, forwarded to the superintendent, Mr R. Galton. Mr Pemble further attests that a search he caused t;.o be made of the Department's records, found no evidence the letter had been received.

I accept the evidence in the affidavit of Mr Pemble that the letter from the plaintiff dated 27 August 1991 was not received by the superintendent's representative until March 1992.

The method of service is provided by clause 7.2 of the general conditions of contract. This clause is set out on page 6 of these Reasons for Judgment.

This clause, read with the annexure to the conditions of contract states that the address superintendent for service of documents is:-
Department of Transport and Works, Smith Street,
Darwin NT.
 general of	the
I agree with the submission of counsel for the defendant that the contract does not provide for service by.facsimile.

I accept the evidence of Mr Southwell in affidavit sworn
6 October 1993. I accept Mr Southwell's evidence that the letter dated 27 August 1991 was forwarded by Mr Southwell to the Department of Transport and Works, Roads Division, PO Box 2130, Alice Springs NT 0871, for attention Mr Bob Pemble. I accept Mr Southwell's evidence that this letter was sent by facsimile at 13:58 on 27 August 1991 and find that on the balance of probabilities the original letter was posted following the facsimile.

I also accept the evidence of Mr Pemble (the superintendent's representative) in his affidavit dated 2 December 1993, that the first time he became aware of the letter dated 27 August 1991 was in March 1992.

The affidavit of Mr Geoffrey John Stirk sworn 26 November 1993 refers to annexure A being a copy of the contract between the plaintiff and the defendant. Mr Stirk I s reference to contract 50186 appears to be a typographical error and I have assumed this to be 5016B. Included in annexure A is a letter dated 15 August 1990 from the defendant to the plaintiff being Notice of Acceptance of Contract No. 5016B. Included in this letter is the following statement:-

" Correspondence to  the  superintendent's Representative should be addressed to the Regional Engineer Roads, Department of Transport and Works, PO Box 2130, Alice Springs NT 0871 quoting the above contract number."

Mr Southwell was not strictly in accordance with the direction contained in letter from the defendant dated 15 August 1990 in the way in which he addressed the letter dated
27 August 1991. However there was substantial compliance with the requirements, the only difference being the use of the words "Roads Division" instead of "Regional Engineer Roads". Certainly it is addressed to the attention of Mr Pemble, who was the superintendent's representative; i_t does quote the contract number and is addressed to the Department of Transport and Works, PO Box 2130, Alice Springs NT 0871. I am prepared to make a finding that in the ordinary course of post, it would be reasonable to assume that Mr Pemble, the superintendent's representative, would receive this letter.

I accept that in the contract document, clause 7.2 read with the annexure, the address of the superintendent was:
Department of Transport and Works Smith Street
Darwin NT 0800
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I agree with the submission of counsel for the defendant that the letter dated 27 August 1991 was not addressed in accordance with those specific clauses of the contract.


However, in view of the requirement in the letter dated
15 August 1990, read with clause 24 of the general conditions of contract as amended, I do not consider the defendant can now be heard to complain that the plaintiff forwarded the letter to an incorrect address. I note that the plaintiff had previously sent correspondence to Mr Pemble at that address and received a reply in respect of this matter.

There is no dispute that at all relevant times Mr Bob Pemble was the superintendent's repr sentative for the purpose of contract number 5016B. The plaintiff had forwarded detailed particulars of its claim under cover of letter dated
14 June 1991 for the attention of Mr Pemble, Department of Transport and Works, PO Box 2130, Alice springs NT 0871. Mr Pemble in his reply to that letter, dated 9 August 1991 (annexure D to the affidavit of Robert Southwell sworn 6 October 1993), clearly acknowledges receipt of the claim dated
14 June 1991 and the address shown on letter dated 9 August 1991 is the address to which Mr Southwell directed his letter dated 27 August 1991.

In those circumstances I do not agree with the submission of counsel for the defendant that the letter from Mr Southwell dated 27 August 1991 was incorrectly addressed because it was not addressed in accordance with clause 7.2 read with the annexure to the contract. The amended clause 24 of the general conditions of contract deems the word superintendent to include superintendent's representative. The defendant had by their own actions given the plaintiff to understand that correspondence should be addressed to the superintendent' representative at the address advised in Alice Springs. This is what the plaintiff did. Amended clause 24 of the contract between the parties reads as follows:-
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--

1124 SUPERINTENDENT'S REPRESENTATIVES
The superintendent may from time to time in writing appoint persons named by him as Superintendent's Representatives to exercise such of the powers, duties, discretions and authorities vested in him as he may think fit and shall give notice to the Contractor of the name and address of each person so appointed and the extent of the powers, duties, discretions and authorities exercisable by that person.
The Superintendent shall not at any time appoint more than one person to exercise a particular power, duty, discretion or authority vested in him.

A Superintendent's Representative may, from time to time in writing, appoint one or more persons to exercise a particular power, duty, discretion or authority, exercisable by him. A Superintendent I s Representative shall give notice to the Contractor in writing of the name of any person so appointed and particulars of the power, duty, discretion or authority to be exercised by such person.

Upon receipt of any notice given to the Contractor by the Superintendent or the Superintendent's Representative pursuant to this clause, the Contractor shall recognise and accept each person so appointed as lawfully entitled to exercise for the purposes of the Contract the powers, duties, discretions and authorities referred to in the notice.

An appointment under this clause shall not prevent the exercise of a power, duty, discretion or authority by the Superintendent and the Superintendent may at any time revoke any such appointment by notice to the Contractor.

Where the word "Superintendent" is used in these General Conditions of Contract or elsewhere in the Contract, it shall, so far as concerns the powers, duties, discretions and authorities exercisable by the Superintendent's Representative by virtue of his appointment under this clause, be deemed to include a Superintendent's Representative1.1

I find that the letter dated 27 August 1991 was correctly addressed and forwarded by post as stated by Mr Southwell. I find that on the balance of probabilities the letter dated 27 August 1991 was served on the defendant in accordance with clause 7.2 and 7.3 of the general conditions of contract.

This exceeded the requirement in clause 45(a) by one day.
Between 27 August 1991 and 29 November 1991 there were discussions between Mr Southwell and officers of the Department of Transport and Works. Mr Southwell deposes to this in his affidavit sworn 6 October 1993. I accept the truth of Mr Southwell's statements in that affidavit in respect of the plaintiff's assertion that they were continuing to take action between 27 August 1991 and 29 November 1991. Unfortunately there was during this time, a basic misunderstanding as to the non-receipt by the defendant of the plaintiff's letter dated 27 August 1991, with this contributing to further delays.

Counsel for the defendant further argues that there was no particularity with the letter of 27 August 1991. It is the contention on behalf of the defendant that this letter did not give notice in writing specifying with detailed particularity the matter at issue. It could not and does not constitute notice for the purposes of clause 45(a). The letter dated 27 August 1991 states in the final paragraph:-

11	Our claims for costs and time relating to acts, defaults and omissions by the Principal/Superintendent relating to alleged non-conformance of the pavement and prime on the roads and carparks and the resulting suspension of works remains as stated in our claim dated 14 June 1991.11

Counsel for the defendant argues that reference to earlier correspondence or claims is not sufficient particularisation and refers to Commonwealth v Skonis Housing & Development (NT) Pty Ltd (in liquidation) (Martin J, unreported 24 December 1991 at pages 16-18).

Copy of the claim for $699,988 is annexure B to the affidavit of Geoffrey John Stirk sworn 26 November 1993. Annexure C to this affidavit is a copy of a letter dated 14 June 1991 being the covering letter from the plaintiff to the superintendent's representative enclosing details of the claim.
The facts in this case are distinguishable from those found by His Honour in Commonwealth v Skonis Housing & Development (NT) Pty Ltd  (in  liquidation)  (supra).  In this matter, the letter dated 14 June 1991 enclosed very clear and detailed paticulars of the claim and contains specific
reference to the matters at issue. in Commonwealth	v	Skonis	Housing (in liquidation) (supra}.
 That was not the situation
&  Development	(NT)	Pty	Ltd

I do not accept the defendant's argument on this point  and I am satisfied that the defendant received the plaintiff's letter dated 14 June 1991 with the enclosed claim relating to the rejected pavement. It was not necessary for the plaintiff to forward another copy of that claim with letter dated 27 August 1991 or to provide any further details of the claim.

I find that the plaintiff complied with this aspect of  the requirement of clause 45(a) "to submit the matter at issue in writing, specifying with detailed particulars the matter at issue, to the superintendent for decision".

I turn now to consider the effect of my finding that the plaintiff exceeded the requirement of clause 45{a) in respect of the time limit of 14 days after the dispute or difference arose.

The plaintiff seeks an order pursuant to s48 of the Northern Territory Commercial Arbitration Act for an extension of the time limit provided by clause 45(a) of contract 5016B in relation to the letter of 27 August 1991. (Annexure E to the affidavit of Robert Southwell sworn 6 October 1993.)

Section 48 of the Northern Territory Commercial Arbitration Act provides as follows:-

1148.	EXTENSION OF TIME
	Subject to subsection (3), the Court shall have power, on the application of a party to an arbitration agreement or an arbitrator or umpire, to extend the time appointed by or under this Act or fixed by the agreement

or by an order under this section for doing an act or taking a proceeding in or in relation to an arbitration.

	

although not made or fixed
 The Court may make an order under this section an application for the making of the order was until after the expiration of the time appointed for doing the act or taking the proceeding.

	An order shall not be made under this section extending the time within which arbitration proceedings may be commenced unless -

	the Court is satisfied that undue hardship would otherwise be caused; and
	) . the making of the order would  not contravene the provision of an Act limiting the time for the commencement of arbitration proceedings."


Clause 45 is an arbitration agreement for the purpose of the Arbitration Act. Transaustralian constructions Pty Ltd v The Northern Territory of Australia & Anor (supra). Section
48	of	the	Northern	Territory	Commercial	Arbitration	Act
applies to it.

The argument on behalf of the defendant is that s48 of the Northern Territory Commercial Arbitration Act has no application to extensions of time under clause 45(a) and 45(b) of the contract. This is because, on the defendant's argument, the right to an arbitration does not arise until after clause 45 (a) and clause 45(b) have been complied with. They are not matters "in or in relation to an arbitration".

I	do	not	accept	this	argument. submission		made		by	counsel		for	the
 I	agree	with	the plaintiff	that	the
submission to the superintendent, in this case to the superintendent's representative, is within s48 of the Northern Territory Commercial Arbitration Act in that it is "doing an act or taking a proceedings in or in relation to an arbitration".

In my opinion, general	conditions
 under the provisions of clause 45		of the of	contract,	a	submission	to	the
superintendent	is	the	first	step	in	the	process	that	may ultimately lead to arbitration.	As is demonstrated in these
proceedings, by refusing to make a decision in accordance with clause 45(a) because the matter at issue was not submitted within 14 days as required by clause 45(a), the plaintiff is effectively barred from taking any further action that may ultimately resuit in arbitration.

I apply the principle expressed by Fullagar J in Commonwealth of Australia v Jennings construction Ltd  1985 VR  586 at 595.

" In any event, however, I do not think  that  a contract of this kind should be construed as making all disputes dead, as soon as the time expires for submitting them to the first step towards arbitration, unless there is some term to that effect - I do not think that such a term should be merely implied. If the Commonwealth wished to bind the contractor to such a result, it should have inserted a term to that effect ••."

For these reasons, I consider the written submission by the plaintiff under clause 45(a) of the general conditions of
contract, is for the purpose of s48 of the Northern Commercial	Arbitration	Act	"doing	an	act	or proceeding in or in relation to an arbitration".
 Territory taking	a

The defendant contends that there is no power to extend time under s48 of the Northern Territory Commercial Arbitration Act where litigation remains open. Babanaft International Co. s.A. v Avant Petroleum Inc.- 1982 1 WLR 871.

I accept that in this matter litigation before the court is open to the plaintiff. I do not accept that under the provisions of the Northern Territory Commercial Arbitration  Act, the fact that litigation is open to the plaintiff is a bar to an extension of time under s48 for arbitration.

I propose to grant the order sought by the plaintiff in paragraph l(a) of summons dated 3 December 1993.

It is not in dispute that neither the superintendent nor the superintendent's representative have made any decision in respect of the submission of the matters at issue. Until such
--

time as a decision is made by the superintendent or his representative in respect of the claim, then the provisions of clause 45(b) of the agreement do not come into operation.

For that reason I consider it inappropriate at this time to make the further orders that have been sought, as to do so would effectively circumvent the normal process of clause 45 of the general conditions of contract. on my findings the plaintiff was in fact out of time when submitting the letter dated 27 August 1991, albeit by a very short period of time. Nevertheless, it would seem to be inappropriate that, because the plaintiff was out of time in the initial step and because an extension of time has been granted in respect of the first step, the plaintiff be allowed to bypass the other steps required to comply with the contract before the matter is referred to arbitration.

For these reasons I decline at this time to make the orders sought under paragraph l(b), l(c) and paragraph 2. In the circumstances I do not intend to dismiss the remainder of the summons but rather to allow the parties leave to make application to have those matters dealt with at a later time should this become necessary.

I also grant leave to the parties to make application in respect of the question of costs.

I will deal with one other issue -and that is the question of undue hardship as provided in s48 (3) (a) of the Northern Territory Commercial Arbitration Act.

Counsel for the defendant argues that the plaintiff does not suffer any hardship if it is prevented from proceeding to arbitration. All it loses is a right to arbitrate. It does not lose any right to litigate that it possesses. Rheem Australia Limited v Federal Airports Corporation (1990) 6 BCL 130 at 134.
I do not		accept that argument.		I	note that	Angel		J acknowledges		the	benefits			of		being	able		to	proceed		to arbitration	as				distinct	from	litigation.				Transaustralian Constructions Pty Ltd v Northern Territory of Australia & Anor (supra) at 15.			An opinion with which I respectfully agree.		I accept the submission of counsel for the plaintiff that the Northern Territory Commercial Arbitration Act gives options to bring the dispute to an end in a cost effective way, which it is not always possible to do by litigating a matter before the court.	Certainly			it	is	the		plaintiff's	perception	that arbitration would be the more appropriate way to proceed in view of the questions relating to a technical analysis of road building methods requiring detailed technical expert evidence and a close examination of a variety of scientific methods. Flowing from the technical findings there will be substantial calculations			of		direct			and			indirect costs in the quantification of the claim.

I consider that it would cause undue harship to the plaintiff to refuse the application for an extension of time under clause 45(a) of the general conditions of contract, which would effectively prevent the plaintiff from the option of proceeding to arbitration.

I agree with the suggestion of counsel for the plaintiff that for reasons of caution the date for extension of time be the last of the three dates sought in paragraph 1(a) of the summons, being the date when the letter dated 10 June 1992 (annexure P to the affidavit of Robert Southwell sworn 6 October 1993) was received by the addressee thereof. This is because I have made a finding of fact that although Mr Southwell did serve the letter dated 27 August 1991 on the defendant, I have also accepted the evidence of Mr Pemble that he, as the superintendent's representative, did not receive the letter da ed 27 August 1991 and did not become aware of its existence until March 1992. I note that letter dated 19 June 1992 (annexure s to the affidavit of Robert Southwell sworn 6 October 1993) from Mr Galton, acknowledges receipt of
the plaintiff's letter dated 10 June 1992 and it would seem reasonable to nominate that date.

I confirm the following orders:-

	I grant an extension of time as provided by clause 45(a) of Contract 5016B in relation to the letter of

27 August 1991 (annexure E to the affidavit  of Robert Southwell sworn 6 October 1993), forwarded to the superintendent's representative by the provisional liquidator of the plaintiff. The time be extended to expire when the letter dated 10 June 1992 (annexure P to the affidavit of Robert Southwell sworn 6 October 1993) was received by the addressee thereof, that is, 19 June 1992.

	The parties are given liberty to apply in respect of the further orders sought in summons issued by the plaintiff dated 3 December 1993.


