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(Delivered 29 April 1994)

This is an appeal from a decision of Mr Hannon SM sitting as the Work Health Court in Darwin on 19 November 1993, dismissing an application by the appellant, pursuant to s104 of the Work Health Act, for review of the decision of the respondent employer to cease paying weekly payments to the appellant.

The appellant was a bus driver, commonly called a coach captain, who drove coaches for the respondent.	He was based in Alice Springs.	On 31 July 1992, whilst on a bus tour in north Queensland, he sustained a penetrating injury to the left eye


which caused permanent 95% impairment of vision.	He was paid compensation by the respondent until 23 April 1993.	The employer cancelled payments thereafter in purported pursuance of s69 of the Work Health Act which confers a right to cancel payments of compensation in certain circumstances.

On 25 October 1993, the appellant commenced work as a police aide with the Northern Territory Police Force at a salary of
$479.87 per week.


The two principal questions for the learned Magistrate were first, whether the employer justifiably cancelled compensation payments and secondly, whether and to what extent the appellant's earnings of overtime with the respondent ought to have been taken into account.	In the decision appealed from, the learned Magistrate held that the respondent employer was justified in cancelling compensation payments as from 23 April 1993 and that no regard was to be had to overtime worked by the appellant for the respondent.

Section 69 of the Work Health Act provides:

"(1) Subject to this Subdivision, an amount of compensation under this Subdivision shall not be cancelled or reduced unless the worker to whom it is payable has been given -

	14 days notice of the intention to cancel or reduce the compensation and, where the compensation is to be reduced, the amount to which it is to be reduced; and


(aa) The person receiving the compensation fails to provide to his employer a certificate under section
91A within 14 days after being requested to do so in writing by his employer;

	a statement in the prescribed form setting out the reasons for the proposed cancellation or reduction and indicating that the worker has a right to appeal against the decision to cancel or reduce the compensation.


	Subsection (1) does not apply where -


	the person receiving the compensation returns to work or dies;


	the prescribed certificate referred to in section

82 specifies that the person receiving the compensation is fit for work on a particular date, being not longer than 4 weeks after the date of the injury in respect of which the claim was made, and the person fails to return to work on that date or to provide his employer on or before that date with another medical certificate as to his incapacity for work;

	the payments of compensation were obtained by fraud of the person receiving them or by other unlawful means; or


	the Court orders the cancellation or reduction of the compensation.


	Where compensation is to be cancelled for the reason that the worker to whom it is paid has ceased to be incapacitated for work, the statement under subsection (1) shall be accompanied by the medical certificate of the medical practitioner certifying that the person has ceased to be incapacitated for work.


	For the purposes of subsection (1)(b), the reasons set out in the statement referred to in that subsection shall provide sufficient detail to enable the worker to whom the statement is given to understand fully why the amount of compensation is being cancelled or reduced."


In order to justify cancellation the employer carries an onus of establishing a change of circumstances warranting cancellation. In particular, the onus is on the employer to demonstrate the employee has ceased to be incapacitated for work, that is, by virtue of the definition of incapacity in s3, that he has an
ability to undertake paid work; Horne v Sedco Forex (1992) 106 FLR 373 at 376.

On this issue the learned Magistrate said, inter alia:

"The period approximately - well, exactly in July '92 but extending approximately in March '93, I find is the period over which the applicant recovered his eyesight, though diminished, in his left eye.	He also re-learnt old skills he had previously learnt with two eyes; namely, driving, working with tools, climbing ladders, walking on rough ground.
Improvement came with constant and sustained practice.	The evidence, I accept, does not point to a time before which a deficiency or incapacity existed and after which it no longer existed.	That is not to be expected but I am satisfied that the applicant, by March 1993, had attained proficiency in
day-to-day living activities albeit with limitations and without total confidence and without the total finesse of binocular performer."

Later, he said:

"The evidence of the medical reports establishing as they do the applicant's permanent partial physical incapacity concern themselves with his loss of ability to drive commercial vehicles and the percentage loss of eyesight.	The applicant himself supplies evidence of what he had to do to cope with the sight disability.	In coping, he experiences gradual but continuous and certainly as coping became more successful, confidence in his ability grew.	There's no evidence as to when ability to cope reached its peak and his confidence reached its peak.	Some indicia could be pointed to which might establish the time that such ability to drive - such as the ability to drive a sedan car or the decision to go on holiday to England and South Africa which occurred in March 1993.	Other indicia might be the actual appointment to the position of the police auxiliary.

Certainly if he had not gone to England, he might have been employed by the Northern Territory Police as an auxiliary earlier than he eventually was.	The indicia would, in such case, place a resumption of earning capacity earlier than October.	Between October and March selection of a date would be arbitrary and so I'm satisfied that the time that should be chosen is the earlier date, 25 March '93, and I so choose. I'm satisfied then that the employer's decision to terminate payments was correct, that the payments date of termination
is the correct date and that there is no loss of earning capacity."

The appropriate legal test to determine whether the worker is incapacitated for work depends on whether there is loss of earning capacity within the meaning of s65(2) of the Work Health Act which provides:

"(2) For the purposes of this section, loss of earning capacity in relation to a worker is the difference between -

	his normal weekly earnings indexed in accordance with subsection (3); and


	the amount, if any, he is from time to time reasonably capable of earning in a week during normal working hours in work he is capable of undertaking if he were to engage in the most profitable employment, if any, reasonably available to him."


This necessarily requires an assessment of the most profitable employment available to the worker under s68 of the Work Health Act.	It is for the Court to consider both the potential availability of employment and whether such employment is reasonably available to the worker.

The learned Magistrate found that employment was not readily available to the appellant, despite his strenuous and diligent efforts to gain employment.	There was no evidence before the learned Magistrate that the appellant could obtain gainful employment prior to taking up his job with the Police Force on 25 October 1993.	In March 1993, the appellant went overseas to visit relatives.	There is evidence that the appellant had applied to the Police Force for a position before his departure.	He obtained
employment with the Force upon his return to Australia.	In the words of the learned Magistrate:

"In March 1993, he went overseas for family reasons.	At that time, he had made application for a position as an NT Police Auxiliary as a watch house court guard.	In September 1993, an offer of employment was made to Mr Hughes.	This offer he has accepted."

However, there was no evidence as to when a position with the Police first became available or as to the rate of pay offered or as to the appellant's likelihood or otherwise of being accepted for the job when it first became available.	The onus was on the employer to establish these things and they remain a matter of speculation.	Counsel for the respondent submitted that the learned Magistrate had drawn an inference that the job would have been available before or at about the time the appellant went overseas.	However the learned Magistrate did not say that he drew any such inference and in the state of the evidence no such inference can be safely drawn.	In the passage from the learned Magistrate's reasons referred to earlier, the learned Magistrate recognises that the appellant "might" have been employed as a police auxiliary earlier than he was if he had not been holidaying abroad.	The submission is also inconsistent with the learned Magistrate choosing from a selection of dates which he said "would be arbitrary".	As I have said, it remains a matter of   speculation.	It follows that, contrary to the conclusion of the learned Magistrate, the employer failed to establish that at the time of the cessation of payments, namely 23 April 1993, there had been a change of circumstances such as to show the appellant was
no longer incapacitated for work, Morrissey v Conaust Ltd (1993) 1 NTLR 183 at 189.	It also follows that, subject to the question concerning overtime, the appellant is entitled to compensation pursuant to s65(6) of the Work Health Act for the period of cessation of payments, that is, from 23 April 1993 to 25 October 1993, a period of 31 weeks.

At the hearing before the learned Magistrate, the appellant argued that the learned Magistrate should take into account overtime hours worked by the appellant for the respondent.	The learned Magistrate held that he was precluded from taking into account overtime because of the definition of "normal weekly number of hours of work" in s49 of the Work Health Act.	That section provides, inter alia:
"'normal weekly number of hours of work' means -

	in the case of a worker who is required by the terms of his employment to work a fixed number of hours, not being hours of overtime other than where the overtime is worked in accordance with a regular and established pattern, in each week - the number of hours so fixed and worked; or


	in the case of a worker who is not required by the terms of his employment to work a fixed number of hours in each week - the average weekly number of hours, not being hours of overtime other than where the overtime is worked in accordance with a regular and established pattern, worked by him during the period actually worked by him in the service of his employer during the 12 months immediately preceding the date of the relevant injury;".


It is also convenient to set out subsections (2) and (3) of s49 of the Act:
"(2) For the purposes of the definition of 'normal weekly earnings' and 'ordinary time rate of pay' in subsection (1), a worker's remuneration includes an over-award payment, climate allowance, district allowance, leading hand allowance, qualification allowance, shift allowance (where shift work is worked in accordance with a regular and established pattern) and service grant, but does not include any other allowance.

	In determining whether overtime is worked in accordance with a regular and established pattern for the purposes of the definitions of 'normal weekly number of hours of work' and 'ordinary time rate of pay' in subsection (1), or shift work is worked in accordance with a regular and established pattern for the purpose of the definitions of 'normal weekly earnings' and 'ordinary time rate of pay' as referred to in subsection (2) -


	regard shall be had to the overtime or shift work, as the case may be, worked by a worker in his employment with his employer at the time of the relevant injury during the period of 6 months immediately preceding the date of the injury; or


	where the worker has been employed by his employer at the time of the relevant injury for less than 6 months, regard shall be had to the overtime or shift work, as the case may be, worked by the worker during the period of that employment and whether, in the normal course of that employment, he would have worked overtime or shift work had he not been injured."


The learned Magistrate said that in the circumstances he was unable to accept that there was a regular and established pattern each week of overtime.	He said that although overtime was worked most days and most weeks, it did not and could not be said to have been a regular and established pattern in each week.	He said he was satisfied that the overtime worked was irregular, that it did not conform to an established pattern each week and he further said he was not satisfied that the overtime was fixed by the terms of the employment.	He said he could see no warrant in the section to allow him to average the overtime worked over a six month
period.	He therefore rejected the appellant's submissions that overtime hours should be included in the normal weekly number of hours worked for the purposes of calculating compensation.

The facts relating to the appellant's employment with the respondent in so far as it related to overtime was not in dispute before the learned Magistrate.	The appellant was one of a number of coach drivers who worked on a roster system.	Each fortnight coach drivers were advised in advance of the bus tours which they were to undertake during the following fortnightly period.	The bus tours varied considerably in length and geographical location. Particular bus tours carried with them a fixed amount of overtime. The appellant was paid $10.04 per hour for a 40 hour week, and if further hours were worked the overtime payments were one and one half times the base hourly rate for certain hours and twice the base-rate for further extra hours.

The appellant was required to work at least forty hours in each week.	He was also required to work a predetermined number of overtime hours depending upon the tours to which he had been rostered in advance.

Counsel for the respondent submitted that the learned Magistrate was correct when he said there was no regular or established pattern each week.	Counsel also adopted the learned Magistrate's reasoning in saying that the overtime was not shown to have been fixed by the terms of the employment.	However, I am
unable to accept the construction of the definition of "normal weekly number of hours worked" in s49 of the Act that requires any such conclusion.	When the definition speaks of the "number of hours so fixed and worked", the words "so fixed" refer to the fixed number of hours of employment referred to earlier in the section and the word "worked" refers, I think, to overtime worked; that is, overtime in contrast to fixed hours of employment did not have to be fixed but merely worked.	The definition is not as happily worded as it might be, but I think its intention is plain enough.	It commences by including work for a fixed number of hours pursuant to the terms of employment, excludes overtime, and then exempts from that general exclusion of overtime, overtime "worked in accordance with a regular and established pattern".
That expression was considered in the context of the South Australian Workers Rehabilitation and Compensation Act 1986 by the Full Court of the Supreme Court of South Australia in Francese v Corporation of the City of Adelaide (1989) 51 SASR 522.	In that case a worker worked overtime in almost all of the fortnightly pay periods in the 12 months before he was disabled, but did not work any set number of hours of overtime each week or fortnight, or work overtime on any particular day or days of the week.		He worked overtime when needed.	In the circumstances he was held to have worked overtime "in accordance with a regular and established pattern".	King CJ in reversing the tribunal at first instance said (at 526-7):

"... The emphasis is upon estimating what the worker could reasonably have expected to earn during the period of disability.	Average weekly earnings during the previous 12
months are merely taken into account as part of the process of estimation.	The estimate is to include overtime worked in accordance with a regular and established pattern but not otherwise.

I think that those considerations throw light upon the meaning to be attributed to the expression "regular and established pattern" as used in the section.	The objective of the provisions appears to be to provide to the worker during disability amounts by way of compensation equivalent to the earnings which he could have counted upon receiving if there had been no disability.	I think that the expression should be understood in the sense which best achieves that objective.
Understood in that light, I think that the expression means no more than that the overtime, to be included in the computation of average weekly earnings, must be sufficiently established and worked with sufficient regularity to form part of the worker's regular income which is to be maintained during disability, and to constitute a solid basis for an estimate of the earnings which the worker could reasonably have been expected to earn during disability.	"Pattern" in this context does not import any notion of uniformity in, or even correspondence between, the number of hours worked in the various pay periods.	If overtime is worked regularly and is an established incident of the employment so as to form in practice part of the regular income, a regular and established, albeit perhaps an uneven or disjointed, pattern exists.	On the contrary, if overtime is worked only occasionally or spasmodically in response to busy periods or special demands so that it does not form part of the regular income, it cannot be said to be worked in accordance with a regular and established pattern.	The amount of overtime which is to be included in the computation of the amount that the worker could reasonably be expected to have earned during the period of disability, is to be estimated taking into account the average earned during the previous 12 months."


I respectfully agree with those remarks which I think are applicable, mutatis mutandis, to the present legislation.

Contrary to what was held by the learned Magistrate, I do not think that overtime worked need be in accordance with a regular and established pattern in each week.	I agree with the submission of counsel for the appellant that there was a pattern of overtime, that is, for each tour rostered there was a set number of days and
that on each day a number of hours were allowed including overtime; that is, the overtime in respect of each rostered trip was fixed.	The pattern was established in the sense that it was pre-arranged in accordance with the general terms of employment. The established overtime was regular in that it was consistent and not capricious or casual or ad hoc.	The overtime followed a predetermined principle.	I do not think the word 'regular' in the definition means symmetrical or even, but rather habitual or frequent or usual as contrasted with occasional or spasmodic.	The appellant's overtime in the present case was earned habitually and frequently and was part of his normal earnings, even though it was not worked symmetrically at fixed intervals.	I think it is neither here nor there that, viewed in retrospect, the overtime varied in quantity from week to week.	The object  of  the definition of 'normal weekly number of hours of work' is to arrive at a 'norm' of earnings, that is, a standard level by which a loss of earning capacity, if any, might be calculated.	The fact that, pursuant to s49(3) of the Act, "regard shall be had" to the overtime worked during the six month period preceding the date of injury supports this view.

The facts are clear here that overtime was regularly worked - the learned Magistrate said so - and it was done by pre- arrangement via the roster.	Contrary to the conclusion of the learned Magistrate, I think the overtime worked by the appellant was in accordance with a regular and established pattern and that the number of hours so worked ought to have been taken into
account in calculating the appellant's normal weekly number of hours worked for the purposes of his claim.

The appeal is allowed and the orders of the learned Magistrate set aside.

It was common ground between counsel that if the overtime worked by the appellant is to be taken into account, he is entitled to have taken into account ten hours at one and one half times his base rate of pay together with 5.34 hours at twice his base rate of pay per week.
The appellant is entitled to compensation from the date of cessation of payments on 23 April 1993. He is also entitled to costs and interest pursuant to s89 of the Work Health Act.

Counsel requested me not to undertake any calculations.



I shall hear counsel as to the formal orders that should be

made.

