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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA AT DARWIN
No. LP 19 of 1994
 

IN THE MATTER OF the Legal Practitioners Rules

AND:

IN THE MATTER OF an
Application by Margo Justine Nelson for admission as a legal practitioner of the Supreme Court of the Northern Territory




CORAM:	MARTIN CJ and KEARNEY J



REASONS FOR DECISION

(Delivered 9 September 1994)



MARTIN CJ:



I concur in the reasons of Kearney J for the exemption granted to the applicant under r11(3) of the Legal Practitioners Rules.


KEARNEY J:

On 3 August the Court ruled that the applicant be

admitted to practise as a legal practitioner in this jurisdiction; I now state my reasons for concurring in that ruling.
The applicant sought exemption under r11(3) from the requirements of r11(1)(a) of the Legal Practitioners Rules, and a consequential order that on the basis of other material adduced she be admitted to practise.	Rule 11(1)(a) provides:-
"- - -	the practical requirements for admission of a person who has obtained qualification and experience in Australia are the successful completion of -

	not less than one year's satisfactory service under Articles of Clerkship under these Rules - - -" (emphasis mine)

Rule 11(3) provides:-

"Notwithstanding subrule (1), the Court may, if it is of the opinion that a person has had experience in the practice of law in Australia other than that specified in that subrule, grant the applicant such exemption from this rule as it considers proper in the circumstances." (emphasis mine)

Rule 22(1)(a) provides that a master solicitor for the purposes of Articles must be -
"a legal practitioner who holds an unrestricted practising certificate and is practising as a solicitor or barrister and solicitor on his or her own account or in partnership."
Whether exemption under r11(3) is granted depends upon a consideration of the facts of the particular case.
The reason the applicant sought exemption is as follows. Giving credit for 5½ months, one half of the time she was employed as a Judge's Associate (r11(5)), she served in the Territory the equivalent of about 8.3 months of the one year's Articles of Clerkship required by r11(1)(a).	She then moved to Queensland and spent the


ensuing 3.7 months serving as a de facto Articled Clerk to Mr Creswick, a solicitor practising in Queensland who also holds an unrestricted Northern Territory practising certificate.	It had been contemplated at the time that his firm would amalgamate with the firm of her Territory master solicitor, but that did not eventuate.		An assignment of her Articles to Mr Creswick was entered into.	Under r27, assignments of Articles have to be approved by the Legal Practitioners Admission Board.	The Board declined to approve the assignment to Mr Creswick, on the sole ground that it considered that the Rules required that the full year of Articles under r11(1)(a) be served in the Territory.	Due to delay on her part in complying with r27(2), the applicant was not aware until very late that her assignment would not be approved.	In the result, she lacked 3.7 months of service as an Articled Clerk; hence her application to be exempted to that extent from the requirement of r11(1)(a).	Her application may more properly have been made under r25(2) to reduce the period of Articles by 3.7 months.
Whether the Board's construction of the Rules is correct - that the one-year's Articles must be served wholly in the Territory - was the subject of considerable argument on this application.	The Legal Practitioners Rules, Part 3 of which deals with the admission of persons to practise law in the Territory, are in a form which is now largely uniform throughout the various States and Territories of Australia, thanks to the work of a
Consultative Committee of the various bodies responsible for admission to practise in the various States and Territories.	There are differences in the various Rules, but they are not of a major order except that Queensland requires that Articles be of 2-years duration, and Tasmania requires both one-year's Articles and a course of practical legal training akin to that in r11(1)(b).	It was clearly necessary that uniform or harmonious rules and standards for admission apply in every jurisdiction in Australia, if the creation of a national legal profession, now an accepted objective, was to be brought about; such uniformity was a corollary of the application by all States and Territories (except Western Australia) of the Mutual Recognition Act 1992 (C'th).	This need was much the same as the earlier need to bring the various State railways to a standard gauge, thereby breaking down unnecessary barriers to interstate trade and commerce in Australia.
Amongst the necessary common admission standards are those which the requirements for practical legal training should meet.	Those common standards have not yet been developed by the Consultative Committee; hence the present generality of r11(1)(a).
Division 2 of Part 3 of the Rules, comprising rules 9-11, deals with the admission to practise of local applicants.	This refers to persons who have obtained "in Australia" the academic qualifications and practical experience required for admission.	For example, r10 is concerned with persons who have obtained their academic
qualification "in Australia"; similarly, r11 sets out the requirements for admission which relate to practical legal experience gained "in Australia".	The reference to "in Australia" in Rules 9-11 flows from the tripartite nature of Part 3 of the Rules: Rules 9-11 deal with the admission of applicants who have acquired qualifications in Australia (local applicants), while New Zealand applicants are dealt with in Rules 12-15, and overseas applicants in Rules 16- 19.
In setting out the requirements for local applicants' qualifications and practical experience, Rules 9-11 do not refer to any particular State or Territory; the reference is to "Australia".	That is to be expected; the Rules came into existence as a consequence of the common form Mutual Recognition Acts.		This was an important step in the movement of the legal profession in Australia to a national profession.	In due course lawyers in Australia will be seen as 'Australian' lawyers rather than, as now, lawyers of a particular State or Territory; in time, a lawyer admitted anywhere in Australia will thereby automatically be entitled to practise everywhere else, in what will be a single and fully integrated Australia-wide market for legal services.	That, however, is for the future.	At present, the profession remains organized and disciplined on a State and Territory basis.	Control over initial admission to practise is still vested in the relevant State or Territory admitting authority.	It is against this background of current momentous but gradual
change in the structure of the profession and admission to it that the Rules are to be interpreted and understood.
There is no explicit statement in the Rules that Articles of Clerkship entered into under r11(1)(a) must be served wholly within the Territory.		Part 4 of the Rules, comprising r22-30, deals in detail with the Articles of Clerkship required "under these Rules".	The Rules are made under the Legal Practitioners Act.		The requirement in r22(1)(a) that the master solicitor must be "a legal practitioner who holds an unrestricted practising certificate	practising - - - on his - - - own account or in partnership", is in my opinion clearly a reference to a "legal practitioner" as defined in s6 of that Act; see s20(1) of the Interpretation Act.	That is to say, it refers to a legal practitioner who is on the Roll of Legal Practitioners kept in this Court under r3 of the Rules, and who is practising on his own account or in partnership.
Such a person is admitted to practise as a legal practitioner "of the Court"; see r3(1)(a).	That in itself seems to connote that the Rules contemplate a master solicitor as a person actually practising within this jurisdiction, as do r3(2) and the oath or affirmation required under r4.	The words "practising - - - on his - -
- own account or in partnership" read with the definition of "unrestricted practising certificate" in s6 of the Act make this clear, in my opinion.	The question then is: does r22(1)(a)	require that a master solicitor practise solely in this jurisdiction?	It is not necessary that he do so,
for disciplinary power to be exercised over him; that stems from the fact that his name is on the Roll - see Part VI of the Legal Practitioners Act.	If he holds unrestricted practising certificates in various jurisdictions, does it matter in which one or more of those other jurisdictions he also practises law, provided he carries out his training obligations to his articled clerk under the Articles?	The Rules give no explicit answers to these questions.
The Consultative Committee's recommended uniform Rule 4(a), with which r11(1)(a) broadly accords, provides:-
"The practical requirements for admission are the successful completion of -

(a)	at least one year's articles of clerkship with a solicitor with whom articles may be served in the jurisdiction where admission is sought."
This does not provide a guide to the answer to the questions posed above, even if the words "with whom articles may be served in the jurisdiction where admission is sought" are read as a single descriptive expression, identifying the master solicitor.	I consider that that is the way in which those words should and have been understood; it is consistent with the restriction of master solicitors to practitioners who qualify under r22(1)(a).
If Rule 4(a) were construed as if there were a comma after "solicitor", it would support the Board's construction; but that would, for example, contemplate a solicitor with a restricted practising certificate being a master solicitor, something which could not have been intended.
The tides of history may point to an answer.	A tendency has developed in recent years, associated particularly with the growth of large firms of solicitors with branches in different States or Territories, for many legal practitioners who hold unrestricted practising certificates in the Territory to conduct their legal practices wholly or largely in another State or Territory, or in other States and Territories.		May not a person safely enter into Articles with such a legal practitioner, provided he also conducts a practice in the Territory?	A practical corollary of the Board's view that the Articled Clerk must serve the whole of his/her Articles in the Territory may be that the master solicitor must be engaged solely in practice in the Northern Territory, or very largely engaged in such practice.	Otherwise, how can he give the necessary certificate under r30(1) of satisfactory service by his Articled Clerk, for whose practical legal training he is directly and personally responsible?
Consistently with the basis on which the Board refused to approve the assignment of Articles to
Mr Creswick, it did not consider that a period of 7 weeks practical legal training as an Articled Clerk in which the applicant worked with Mr Breen, a partner of her master solicitor Mr de Silva, in Queensland between 12 April and
31 May 1994, "constituted satisfactory service of her Articles".	Mr Breen also holds an unrestricted practising certificate in the Territory, and practises here.
It seems clear that when the Board is considering whether or not to approve an assignment of Articles under r27, the only matters about which it must be satisfied are identical with those specified in (a), (b) and (c) of r22(3).	They are the provisions applicable to an initial entry into Articles of Clerkship - that the applicant have the required academic qualifications and be of good fame and character, and the master solicitor be qualified under r22(1)(a).	It is not suggested that the Board has not been satisfied in relation to these matters, as	far as concerns the assignment of Articles to Mr Creswick, except insofar as it presumably construes "practising" in r22(1)(a) as "practising solely in the Territory" and hence concludes that Articles must be served wholly within the Territory.
Yet Rules 11(1)(b) and (c) contemplate that an applicant may acquire the necessary pre-admission practical legal skills outside the Territory in one of the institutions providing simulated practical training, considered by the Court to provide training appropriate for admission in this jurisdiction. These include the courses of practical training at the Leo Cussen Institute in Victoria, the College of Law in New South Wales, and the Legal Training Workshop in the Australian Capital Territory.	It seems inconsistent with the approach contemplated by Rules 11(1)(b) and (c) to require that persons who seek to gain the self-same skills by entering Articles, serve those Articles wholly in the Territory.	This is no mere theoretical consideration.	Currently, many Law graduates
from the Northern Territory University are seeking to be enrolled in the limited places available in one of the practical legal skills training courses currently only available interstate, in order to obtain the practical legal skills required for admission in the Territory, under r11(1)(b); they have no choice but to pursue this course, as insufficient Articles of Clerkship are presently available in the Territory to meet the demand.
I consider that the Board's view may not accord with the requirements of the Rules; that is to say, understood against their background, it may be that the Rules do not require that an Articled Clerk serve the whole of his/her one-year's Articles in the Territory, though the master solicitor must be qualified under r22(1)(a) and actually carry on practice in the Territory.	In light of the avenues open under Rules 11(1)(b) and (c), the Board's interpretation of Rule 11(1)(a) seems to involve a quite unnecessary restriction on the gaining of practical legal experience.	It seems desirable that the Consultative Committee put this important aspect of Admissions requirements beyond doubt, for all jurisdictions.
In the result, to resolve this application it is not necessary to decide whether or not the Board is correct in its view about where Articles must be served.	Even if its view is not correct, there is no evidence that
Mr Creswick actually practises in the Territory, and that I think is a requirement of a master solicitor under r22(1)(a); on that basis the Board's refusal to approve the
assignment was correct.	Rule 11(3) vests in the Court discretionary power to decide whether the experience which the applicant has gained in "the practice of law in Australia" by virtue of her time in Queensland carrying out the work of an Articled Clerk, about which ample evidence has been received, is such that she should be granted some exemption from the requirements of r11(1)(a).	I turn to consider her application for exemption.
The facts are that the applicant has satisfactorily served effectively 8.3 months under Articles in the Territory, and has satisfactorily carried out 3.7 months of the work of an Articled Clerk in Queensland, a jurisdiction with laws and legal procedures closely similar to those of the Northern Territory.	In all respects other than that Mr Creswick does not practise in the Territory, the applicant meets the requirements of the Rules.
In my opinion, in the particular circumstances of this case, she has demonstrated "experience in the practice of law in Australia other than that specified" in r11(1)(a), such as to warrant her now being granted "such exemption" from the requirements for practical experience in r11(1) as is necessary to enable her to be treated as having successfully completed those practical requirements.

In the light of the particular facts of the case, including the honest and understandable belief by the applicant and the respective solicitors that the course they pursued was in accordance with the Rules, I would
grant the exemption sought.	That is to say, under r11(3) and r25(2) I would exempt the applicant from serving the required further period of 3.7 months as an Articled Clerk in the Territory.	The reasons I expressed in Re Mallett (1989) 95 FLR 63 at p68, hold here, viz:-
"There can be no concern in this case that the public interest in having only properly qualified and experienced persons admitted to practice as legal practitioners will not be met. The applicant's previous practical experience - - - indicates that [she] has had the requisite practical experience under proper tutelage for the court to be satisfied that [she] is a proper applicant."

The primary consideration that the public be protected, is satisfied.
The lack of full compliance with the one-year requirement in r11(1)(a) was the only barrier to admission under r8, the applicant being well qualified for admission in all other respects.
It follows that whether or not the Admissions Board is correct in its view that Articles of Clerkship under r11(1)(a) must be served wholly in the Territory, in this particular case I consider that the applicant should be admitted to practise in this jurisdiction.	Hence my concurrence in the ruling of 3 August.


