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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN


No. 108 of 1994


BETWEEN:

BEVERLY MARGARET PHELTS
Plaintiff

AND:

ANGUS JOHN DENNY
Defendant



CORAM:	KEARNEY J



REASONS FOR JUDGMENT

(Delivered 14 October 1994)


The application

By summons of 4 October 1994 the defendant applied to have set aside a judgment entered on 2 August 1994 in default of Defence, on the basis that:-
	the judgment was irregular, in that the proceedings herein should have been commenced by originating motion; and/or
	the defendant had a defence to the plaintiff's claim.

On 6 October 1994 I ordered that the default judgment be set aside.	I said that I would publish reasons
for that ruling, and rule at that time on the question of costs.	I now do so.
Background to the application of 4 October 1994

On 17 June 1994 the plaintiff instituted by way of Writ proceedings in this Court pursuant to s4 of the De Facto Relationships Act 1991 (NT) (hereinafter referred to as 'the Act'), seeking relief pursuant to ss10(1)(a), 13(1) and 18(1) of the Act.	In effect a declaration was sought that a de facto relationship existed at all relevant times between the plaintiff and defendant, and an order adjusting their respective interests in real estate at Howard Springs, on the basis of certain alleged financial and non-financial contributions to its acquisition, conservation and improvement.
I note in passing that Messrs Ward Keller were solicitors on the record for the plaintiff at that time, and continue in that capacity.
The Writ was served on the defendant on 5 July 1994 at 6.27pm.	It bore an endorsement of the plaintiff's claim headed "Statement of Claim".
The defendant filed an Appearance in person on

15 July 1994 some 3 days after the time stated in the Writ under r8.04(a) had expired.	This was permissible; see r8.07(1). However, it was alleged that he did not serve his Defence by 26 July as required by the combined effect of r14.04(a) and r8.07(2).
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The plaintiff purported to enter judgment for default of Defence on 2 August 1994, under r21.02(1) and r21.03 in the following terms, viz:-
"1.	There existed between the Plaintiff and the Defendant a defacto relationship pursuant to the provisions of Section 10(1)(a) of the Defacto [sic] Relationships Act.

	The respective interests of the Plaintiff and Defendant to the Property at 24 McLeod Road, Howard Springs be adjusted in such a fashion as the Court considers just and equitable and that the Plaintiff herein to [sic] be awarded either in kind or in percentage terms a proportion of the value of the property at 24 McLeod Street, Howard Springs pursuant to the provisions of Section 13(1) and Section 18(1) of the Defacto [sic] Relationships Act.


	The Defendant to pay to the Plaintiff damages to be assessed by this Honourable Court plus costs."

No affidavit proving the default in serving a Defence has ever been filed as required by r21.02(2); accordingly, the judgment was entered irregularly and should be set aside, ex debito justitiae.	Further, the relief sought in the Writ (p3) fell within r21.04; that Rule required that an application to the Court be made to obtain judgment.	It was not open to enter judgment under r21.03(1) in these proceedings.	These matters are sufficient to dispose of the application to set aside the judgment but since that application was neither grounded nor argued on this basis it is better that I deal with it on the submissions which were made.
On 3 October 1994 Terrill & Associates filed notice of their appointment to act for the defendant, under r20.02.
The defendant's submissions
Ms Terrill of counsel for the defendant submitted that the default judgment of 2 August 1994 should be set aside, for 3 reasons.	First, it was obtained irregularly, in that pursuant to r4.05(b) (see p6) a proceeding under the Act must be commenced by originating motion, and not by Writ, as here.	Although this irregularity involved merely a procedural point it was one which had had "dire consequences" for the defendant.	Order 21, providing for judgment in default of pleading, applied "only to a proceeding commenced by Writ"; see r21.01(1).	Had the proceeding been commenced by originating motion, as it should have been, the plaintiff could not have obtained judgment without prior notice to the defendant; see O45.
Second, the defendant in fact had a "defence to the proceedings".	Ms Terrill relied on the defendant's affidavit of 4 October 1994, in particular paragraph 16, annexure "B". It is clear that the defendant has an arguable defence;
Ms Hussin of counsel for the plaintiff does not really contest this.
Third, the default judgment had been 'snapped on' without prior notice to the defendant.
The plaintiff's submissions

Ms Hussin conceded at the outset that it was not inappropriate for the plaintiff to consent to the default judgment being set aside provided the defendant paid the plaintiff's costs which had been thrown away.	As to the plaintiff's entitlement to those costs she relied on the general rule as to costs when a default judgment which has
been regularly entered is set aside; see, for example, in Re Zagoridis; Ex P. Q'plas Group Pty Ltd (1990) 98 ALR 718 at 723 and Bee v Bush and anor (unreported, Kearney J, 14 September 1994, at p5).	Unless the plaintiff's costs thrown away were paid, she would not consent to setting aside the judgment.
Ms Hussin relied on 2 submissions.	First, as to the alleged irregularity (pp3-4), r4.05(b) does not apply to the commencement of proceedings for relief under the Act; rather, those proceedings should be instituted by Writ, under r4.04.
Ms Hussin referred to Williams looseleaf 'Civil Procedure, Victoria', at pp2391-2392; and to r4.07(a) (p6) which contemplates circumstances in which proceedings properly commenced by originating motion may be continued as if commenced by Writ.
Second, the plaintiff had offered to consent to the default judgment being set aside on the basis that her costs thrown away as a result were paid.	That offer had been rejected.
Conclusions

The issue joined by the parties raises an interesting question as to the appropriate way to commence proceedings for relief under the Act.
Section 4 of the Act provides, as far as relevant:-

"4.	Jurisdiction to make orders and declarations and grant other relief under this part is vested in -

	the Supreme Court;


- - - "
In the circumstances of this case, jurisdiction to hear and determine these proceedings is vested solely in this Court.
The Act is understandably silent as to how proceedings for relief under the Act are to be commenced. That is usually the case.	Since jurisdiction is vested in this Court to "make orders and declarations and grant other relief" it follows that the procedure to be followed to obtain that relief is a matter for this Court; that is the whole purpose of the Supreme Court Rules.
The relevant Rules provide as follows:-

"4.01	Except where otherwise provided by or under an Act or this Chapter, a proceeding shall be commenced by writ or by originating motion."

- - -

	Except as provided by rules 4.05 and 4.06, a proceeding shall be commenced by writ.


	A proceeding shall be commenced by originating motion -


	where there is no defendant to the proceeding;


	where by or under an Act an application is authorized to be made to the Court; or


	where required by this Chapter.


	A proceeding may be commenced by originating motion where -


	it is unlikely that there will be a substantial dispute of fact; and


	for that reason it is appropriate that there be no pleadings or discovery.


	Where a proceeding in which there is a defendant is commenced by originating 

motion but ought by or under an Act or this Chapter to have been commenced by writ, or might in the opinion of the Court more conveniently continue as if commenced by writ -

	the Court may order that the proceeding continue as if it had been commenced by writ and may, in particular, order that any affidavit already filed in the proceeding shall stand as pleadings, with or without liberty to a party to add to those pleadings or to apply for particulars of the pleadings or that pleadings be served between the parties, and that the parties have discovery of each other; and


- - -" (emphasis mine)
Ms Hussin submitted that r4.05(b) did not apply to proceedings for relief under the Act, for three reasons.
First, the commencement of proceedings by way of originating motion was restricted to cases where it was "unlikely" there would be disputed facts and so pleadings would not be necessary.	I note that that proposition treats Rule 4.06 as a gloss on r4.05.	To support this proposition Ms Hussin relied on Williams 'Civil Procedure, Victoria', pp2391-2392.	She submitted that the examples there given of applications "authorized to be made to the Court" under r.4.05(b) - applications under s61 of the County Court Act 1958 (Vic) to transfer a matter from the County Court to the Supreme Court, and applications under the Trustee Act 1958 (Vic) for various orders - show that the appropriate cases are those where it is unlikely there will be disputed facts.	In contrast, application for relief under the Act most probably would involve disputed facts, and pleadings would be necessary.
Second, Ms Hussin submitted that s4 of the Act does not "authorize" anyone to make an application to the Supreme Court, and such authorization is required before r4.05(b) can be invoked.	Section 4 merely gives the Court jurisdiction "to make orders and declarations and grant other relief."
Third, she submitted that r4.07(a) (see p6) supports the plaintiff's view that proceedings for relief under the Act are properly commenced by way of Writ.
I reject the plaintiff's submissions for the following reasons.
The means by which proceedings under the Act should be commenced, are determined by reference to the Act and the Rules.	Rule 4.05(b) states that "where by or under an Act an application is authorized to be made to the Court", the proceeding invoking the Court's jurisdiction "shall be" commenced by originating motion.	That is to say, if an application is authorized under the Act, it must be commenced (unless otherwise specified) by an originating motion, and r4.06 is irrelevant.	Was the application of 17 June 1994 "authorized" under the Act?	Clearly, it was; s4 of the Act (see p5) by necessary implication authorizes an application to this Court to invoke its statutory jurisdiction to grant relief.		It follows that the proceedings instituted on 17 June 1994 were required to be commenced by originating motion.
The examples in Williams (see p7) of proceedings required to be commenced by originating motion under r4.05(b) are not confined to cases where facts are not disputed and pleadings are unnecessary.	Those factors are irrelevant,
where an application is authorized under an Act.	Rule 4.05 sets out when commencement by originating motion is mandatory. Rule 4.06 (dealing with commencement of proceedings where disputes of facts are unlikely) is directed to proceedings other than those specified in (a), (b) and (c) of r4.05.	That is to say, r4.06 is concerned with proceedings other than those within r4.05; where the norm is commencement by Writ under r4.04, r4.06 nevertheless allows commencement by originating motion as an option where disputes of facts are unlikely.
Ms Hussin's second submission (p7) is based on the false premise that there must be found within the Act an express authorization to make an application to the Court.
Rule 4.05(b) covers the situation where the application to the Court is "authorized" under the Act by necessary intendment, as in s4.	To read it in any other way would lead to the absurdity that the Act gives the Court jurisdiction to grant relief, but does not authorize the invocation of that jurisdiction.
I respectfully adopt the observation of Angel J in

Tchia v Rogerson (1992) NTJ 1666 at pp1678-1679:-

"I remind myself that procedure is not an end in itself, but a means to an end, which is the attainment of justice and that - - - the relation of rules of practice to the work of justice is intended to be that of handmaid rather than mistress - - -.
Ms Hussin's second submission must be rejected.

I reject Ms Hussin's third submission (p8) because r4.07(a) simply does not support the proposition that proceedings under the Act should be commenced by Writ.
It is clear from what I have said that I consider that proceedings instituted in this Court for the relief mentioned in s4 of the Act must be commenced by originating motion.	The institution of these proceedings by Writ was a procedural irregularity, which has resulted in an irregular entry of a default judgment.	Accordingly, that judgment must be set aside, ex debito justitiae.
I note in passing that the plaintiff could have utilized r1.11 to have cleared up any doubt as to the appropriate originating process.
Since the entry of judgment was irregular, and must therefore be set aside, it is unnecessary to determine whether the defendant has an arguable defence; however, he clearly has.	There is nothing in the defendant's point (p4) that the judgment was "snapped on"; see Bee v Bush and anor (supra) at p4.
I turn to the question of costs. Ruling on costs
Since the entry of the default judgment was irregular, I reject Ms Hussin's submission (p4) that the rule as to costs where a default judgment regularly entered is set aside, is applicable in this case.
Although Ms Terrill resisted the plaintiff's application for costs, she did not seek the costs of having the judgment set aside.
In the circumstances, in terms of r63.02(2), I order that there be "no order as to costs".


