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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 36 of 1994



BETWEEN:
JULIE JOYCE KENNY
Appellant

AND:
CENTRAL AUSTRALIAN ABORIGINAL CONGRESS INC.
Respondent



CORAM:	MARTIN CJ.



REASONS FOR JUDGMENT
(Delivered 13 December 1994)


This appeal from the Work Health Court again calls for consideration by this Court of questions relating to the onus of proof where an employer has cancelled payments of weekly compensation and the worker wishes to pursue remedies under the Work Health Act.

Commencing in about 1987, the appellant was employed by the respondent as a cleaner.	It was her duty to mop, sweep and polish floors, including the use of a polishing machine. She claims that over time she started to suffer symptoms of pain in her arms and shoulders and in late 1991 she made a claim



for Workers Compensation after ceasing work on 27 November. Her claim form at that time disclosed that her gross weekly wage before ceasing work was $415.15.	The medical certificate accompanying that claim stated that she would be unfit for duties for one week from 28 November to 6 December 1991, and that the incapacity was not likely to last more than six weeks, although rehabilitation by way of physiotherapy would be required.

On 3 December 1991 the insurers for the respondent wrote to the appellant referring to her claim for compensation and advised that "liability is accepted in accordance with s85(1)(a) of the Work Health Act 1986".	That reference was to the provision of the Act requiring that an employer within seven working days after receiving a claim for compensation accept the liability for the compensation or take such further steps as are outlined in that subsection.		Further medical certificates were supplied and varying amounts of workmen's compensation paid during the period to October 1992.	A schedule of the payments made by the insurer to the appellant shows that she was paid $415.15 by way of workers compensation for a time, and variable amounts thereafter.	The exact basis upon which the various payments were made is only open to speculation at this stage, but it is tolerably clear that they represent compensation pursuant to ss64 and 65, the latter operating at the date of cancellation.

On 17 September 1992, the respondent gave a notice to the appellant in the form prescribed for the purposes of s69(1)(b) of the Act.	It requires that a payment of weekly compensation not be cancelled or reduced unless the worker to whom it is payable has been given a statement in the prescribed form setting out the reasons for the proposed cancellation or reduction, and indicating that the worker has a right to appeal against the decision to cancel or reduce the compensation.
The notice advised the appellant that the employer:

"Cancels payment of weekly benefits to you pursuant to s69 of the Work Health Act

	You have ceased to be incapacitated for your normal duties by virtue of the work injury the subject of this work health claim.


	You have not in fact ever suffered any work health injury within the meaning of the Work Health Act.


	If you did ever suffer from any work health injury, the effects of any such injury passed over within a few days or weeks at the most when you were suffering that injury."




The appellant thereupon commenced proceedings in the Work Health Court.	Examination of the pleadings, being the appellant's Statement of Claim and the respondent's Answer, discloses that:

	The respondent admits that at all material times the appellant was employed by it as a cleaner at Alice Springs.




	The respondent admits the nature of the appellant's duties as claimed by her with an exception which is not material here.


	The respondent denies that the worker sustained an injury in the course of her employment on or about

28 November 1991.


	The appellant claimed that she was either totally or partially incapacitated for work as a result of the injury, that the incapacity continued throughout September 1992 and still continues, and that she had claimed compensation from the employer in respect of the injury and incapacity.


	The respondent admitted that liability for the claim made in or about November 1992 was accepted by it, and that weekly payments of compensation were made by it, but went on to say that notwithstanding its originally accepting the claim and making payments to the worker in respect of the alleged injury, she did not in fact ever suffer an injury incapacitating her from her employment or at all, and the respondent accepted the claim in error.	In the alternative, if the appellant did in fact suffer an injury which incapacitated her employment, then she had wholly


recovered from any such incapacity for employment prior to service upon her of the notice ceasing weekly payments to her.

	The respondent admitted having served the prescribed form and statement upon the appellant.	The appellant claimed that such notice only purported to cancel payments of weekly benefits, the respondent answering that it did cancel such payments.	In answer to the appellant's claim that the cancellation was only purportedly based upon an assertion that the worker had ceased to be incapacitated by the injury, the respondent said that the cancellation was not purportedly based upon such an assertion, but was, in fact, based upon it.


	The appellant claimed that the cancellation was unjustified and in breach of the provisions of the Work Health Act.	Particulars asserted that the evidence submitted in the medical certificate attached to the notice did not establish that weekly benefits could be cancelled; that the required notice had not been given, and that the respondent did not comply with the requirements of s69 of the Act. There were other alleged defaults on the part of the employer in relation to its obligations under the Act.	The respondent denied them all.




The appellant claimed all benefits payable under the Work Health Act, including resumption of weekly payments of compensation at the rate of $282.50 per week from the date of cancellation, medical, surgical and related expenses and interest pursuant to s89 of the Act.	The respondent sought orders that the appellant's application be dismissed; that she repay to the respondent all payments made to her or on her behalf arising out of and incidental to her claim pursuant to the Act from 27 November 1991.

On 16 June 1993, the matter came before Mr McCormack SM, constituting the Work Health Court for directions and the following orders were made:

"1.	On the question of justifying the cancellation of payments by demonstrating.	The change of circunstances (sic) and proving that the Worker was not incapictated (sic) at the time of cancellation. The Respondent/Employer bears the legal and evidential onus and is dux litis.	(What was meant was, "On the question of justifying the cancellation of payments by demonstrating the change of circumstances and proving that the worker was not incapacitated at the time of cancellation, the respondent/employer bears the legal and evidential onus and is dux litis").

	On the question of proof of the fact and extent of present incapacity (if any), the Applicant/Worker bears the legal and evidential onus and is dux litis.


	Subject to any further direction of the presiding Magistrate, the Respondent/Employer is entitled to call rebuttal evidence in relation to the Applicant/Worker claim for any incapicity (sic) subsequent to the decision to cancel payments.

..."

In January 1994 the matter came before Mr Lowndes SM, constituting the Court and he was informed that some disagreements had arisen between the parties as to the effect of those orders, and on 17 February his Worship made the following orders:





"By way of amplification of the orders made by the court on 16 June 1993:

	That the employer bear the onus of proving that the worker has ceased to be totally incapacitated; and


	That the worker bear the onus of showing that she should be awarded compensation on the basis of partial incapacity"




It is from those orders that this appeal is brought. The Work Health Act does not distinguish between interlocutory and final orders in the Work Health Court, simply providing that a party to proceedings before it, who is aggrieved by a decision or determination of it, may appeal against the decision or determination on a question of law to the Supreme Court. There has been no hearing on the merits.

The basis of cancellation by the respondent of the weekly compensation was that the appellant had ceased to be incapacitated at all to undertake paid work.	In the circumstances of this case the respondent thus took upon itself

the onus of proving that at the time of cancellation the appellant suffered no "loss of earning capacity", (s65).	It can no longer be doubted that the employer bears the onus of establishing a change of circumstances warranting cancellation of a compensation payment (Morrissey v Conaust Limited (1991) 1 NTLR 183 and AAT King's Tours Pty Ltd v Hughes, Court of Appeal (NT), unreported 21 October 1994).	In a case under the Act here in question, the change in circumstances is that relied upon by the employer in any notice required to be given pursuant to s69.	The clear legislative intent is that the employer should prove the basis upon which the employer relies in cancelling or reducing payments.

A distinction is made between a case where an employer, having accepted liability and paid weekly payments under the Act on the basis that the worker is totally or partially incapacitated for work, puts forward a change in circumstances that the worker is no longer incapacitated at all, and the situation where the employer puts forward a change of circumstances alleging that the worker is no longer incapacitated to the extent for which liability was accepted, whether total or partial.	This case is of the first type and the employer must prove, bearing in mind the criteria set out in s68, that the worker no longer suffers any loss of earning capacity.	This is not a case such as is referred to by Mildren
J. in Horne v Sedco Forex Australia Pty Ltd (1992) 106 FLR 373 at 384, where the employer wished to claim alternatively that

the worker was partially incapacitated and the onus was on the employer to prove it.

Similarly the onus rests upon the respondent to prove items (2) and (3) set out in the notice of cancellation.
Whether those grounds afford a right to cancel payments is not presently before this Court.

In the event that the respondent fails to prove a valid reason, within the reasons stipulated in its notice, to cancel the payments of compensation to the appellant, then it would seem that the compensation payable to the appellant has not been cancelled.	If, however, it succeeds in showing that it was entitled to cancel the compensation payments when it did, then, subject to the grounds upon which the cancellation is upheld, it may yet be open to the appellant to claim compensation.	In that event she will bear the onus of establishing her right to it.	The fact that the respondent had paid compensation to the appellant might be used for its evidentiary value, but it does not overthrow the legal burden of proof (Pethick v The Commonwealth (1960) 103 CLR 643 at 649, and see my remarks in Northern Cement v Ioasa, unreported 17 June 1994.	As to the onus on the appellant see Phillips v The Commonwealth (1964) 110 CLR 347 at 350; J & H Timbers Pty Ltd
v Nelson (1972) 126 CLR 625, The Commonwealth v Muratore (1978)
141 CLR 296).

There is no relevant distinction to be made as to where the onus of proof lies upon the basis that in the cases under Commonwealth legislation a determination is made in favour of the worker with a subsequent determination which has the effect of taking away compensation payable under the original determination, and an admission of liability by an employer for compensation under the Act followed by a cancellation of payment of compensation by the employer.
Furthermore, in either case when the issues first come before a Court the position is the same, it considers and determines them upon the whole of the evidence placed before it. As Asche CJ. pointed out in J H Constructions Pty Ltd v Davis, unreported, Asche CJ. 3 November 1989, at p12, the application to the Work Health Court by the worker in a case such as this, merely invokes the aid of the Court, which determines the issues on normal principles, but "bearing in mind that the process has been commenced, not by the worker, but by the employer maintaining that the employer has sufficient reasons for cancelling or reducing the payments, and that is the case which must be established". If I may be permitted to add, "in the first instance".

The order made "by way of amplification" on
17 February that the employer bear the onus of proving the worker has ceased to be totally incapacitated, is in error. The respondent did not cancel payment on the basis that the appellant had ceased to be totally incapacitated, it was

cancelled on the basis that the appellant had ceased to be incapacitated at all, and other grounds.

The detailed reasons given by his Worship Mr Lowndes for his decision to amplify the orders made by Mr McCormack SM on 16 June 1993 proceeded along the following lines:

	It is the employer who carries the onus of establishing the change of circumstances warranting the cancellation of compensation.


	The change of circumstances is limited to the liability accepted by the employer pursuant to s85(1)(a), and depends upon the liability as accepted.


	It is clear from the terms of s85(1)(a) that when an employer accepts liability for compensation it is for the compensation claimed by the worker.	The focus of s85(1)(a) is on the entitlement to compensation claimed by the worker and accepted by the employer.


	To define the compensation claimed by the worker and accepted by the employer one begins by looking at the pleadings.	Although the worker alternatively alleges partial incapacity, the primary position


disclosed thereby is a claim for total incapacity from November 1992 and an acceptance by the employer of that claim.

	There is other persuasive evidence of the basis upon which the employer accepted liability, namely that the worker was originally paid compensation as if she were totally incapacitated.


	Provisions of the Act demonstrate the proposition that the employer upon accepting liability, accepts liability only for compensation claimed by the worker.


	It follows that as the employer accepted a claim for total incapacity, all the employer has to prove in justifying the cancellation of payments is a change in circumstances which amounts to the cessation of total incapacity.


	The contents of the notice given under s69 do not bind the employer, additional grounds for cancellation of compensation may be relied upon.


	Ground (1) of the notice should be sensibly read in the context of the claim which was accepted by the employer, and thus the employer need only disprove


total incapacity, if it can also disprove partial incapacity, all the better for it.

	The employer should consider amending its Answer so as to delimit the burden of proof upon it accordingly.


The reasoning is not correct.	It is based upon a premise that when a worker gives or serves the prescribed form of claim for compensation under s82, the compensation claimed is to be determined by reference to matters other than those provided for in the legislation, for example, pleadings in later proceedings under the Act or evidence as to what the employer paid.	The prescribed form for a claim for compensation does not provide for the nature of the compensation claimed to be specified by the worker.	It contains information, supplied by the worker, for example, about the worker, the job, where and when the injury occurred the events which led to it, the type of injury; whether the worker stopped work, sought medical treatment and is still receiving treatment.	Unless it is a claim for compensation under certain presently irrelevant provisions of the Act, it is to be accompanied by a prescribed certificate from a medical practitioner.

Relevantly, compensation is defined as meaning a benefit, or an amount paid or payable, under the Act as the result of an injury to a worker.	Section 53 provides that where a worker suffers an injury (as defined) and that injury results

in, or materially contributes to his death, impairment or incapacity, there is payable by the employer to the worker or the worker's dependants, in accordance with Part V of the Act, such compensation as is prescribed.	Included in the compensation prescribed is wages for the day of injury (s56), loss of earnings and loss of earning capacity (ss64 and 65), physical impairment (s71), and medical surgical and rehabilitation treatment (s73).	All of the provisions of the Act conferring benefits talk about the obligation on the employer to pay, eg. "shall be paid" or "is liable to pay". The benefits flow from the operation of the Act and do not require any specification by the worker when a claim for compensation is made.	A claim for compensation is a claim for all benefits payable under the Act as the result of the injury to the claiming worker. They include, as circumstances dictate, weekly compensation for total or partial incapacity for work. If an employer accepts liability for the compensation (that is the compensation arising from that particular claim) then the acceptance is as to the whole of the liability for compensation payable, whether specified by the worker or not. Once liability is fixed under the Act arising from the relationship between the parties and the circumstances in which the injury was sustained, then all relevant compensation flows by operation of the Act.	A cancellation of compensation in the terms of the notice given in this case is a cancellation of all benefits.

It is for these reasons that I do not accept the argument of counsel for the respondent that, based upon a like proposition, the claim for compensation in this case was limited to a claim for weekly compensation for total incapacity, and that it was that for which the respondent accepted liability, and it was that liability only which was cancelled.

The only matter before this Court is the appeal from the orders made by Mr Lowndes SM on 17 February 1994.	That appeal is allowed (although looking at s116(2) of the Act it does not expressly contemplate such an order).	The orders of Mr McCormack SM remain on foot and I have no jurisdiction to deal with them. I will hear counsel for the parties further if required.

