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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN

No. 469 of 1990 (9016856)
No. 329 of 1992 (9251578)

BETWEEN:

STADAL PTY LTD
Plaintiff

and

SKYKYM PTY LTD & TCHIA NOMINEES PTY LTD

Defendants


CORAM: Mildren, J.


REASONSFORJUDGMENT
(Delivered  13 April 1994)

This is an application made pursuant to Rules 22.08 and 23.01(2)(a) of the Supreme Court Rules for the following relief:
"1.	Declarations that

	the plaintiff did not have a valid and enforceable lien over Skykym Pty Ltd or the defendants' interest in the McMinn Street property in accordance with the notice of lien registered number 234555 at the time of registration of the lien or at any time thereafter;


	the plaintiff did not have a valid and enforceable lien over Skykym Pty Ltd or the defendant's interest in the McMinn Street property in accordance with the notice of lien registered number 275797 at the time of registration of the lien or at  any  time thereafter.


2.  An  order  that  the  Defendants  be  released  from  any   further obligation to pay any monies into the interest bearing account referred to in the Deed between the parties dated 17 June 1993."

--

Although this matter has a long and  complex  history,  because  of  the  ultimate conclusions   which   I   have   reached,   the   main   facts   may   be   shortly   stated.   On 10 October 1990 the plaintiff issued action number  469  of  1990  in  order  to enforce  a lien alleged to have arisen under the provisions of the  Workmens  Liens  Act  1893  to 1968. It is said to have arisen over  the property  of  Skykym  Pty  Ltd  being  lot  1743 Town of Darwin in respect of what is alleged to be the balance of a contract price of
$77,438.83 for work and labour done and materials furnished in respect of a  contract entered into between the plaintiff and Skykym Pty Ltd in or about  September  1988 whereby the plaintiff undertook to do certain work and furnish  materials  in  connection with the land. At the time of the registration of the lien the land was jointly owned by Skykym Pty Ltd and  Tchia  Nominees  Pty  Ltd.  The  statement  of  claim  also  claimed the sum of $77,438.83 for the balance of the contract price.

On 7 December 1992  the plaintiff  issued  a further  writ in  action  number  329  of  1992 in order to enforce a lien in  the amount  of  $151,000.00  over  the estate and  interest  of the defendant Skykym Pty Ltd in the said land for work and labour done and materials furnished pursuant to a contract  entered  into between  the plaintiff  and Skykym  Pty Ltd  in or about September 1988 for  the  performance  of  work  and  the  furnishing  of materials in connection with the said land. In that action the plaintiff also claimed the balance of the contract price, namely $151,000.00.

In March of 1993 the solicitors for Skykym Pty Ltd requested  further  and  better particulars of the statements of claim. On 13 May 1993 Skykym Pty Ltd took out a
',
summons in each action for orders that the plaintiff's claims be dismissed  and  that  pursuant to section 32 of the Workmens Liens Act the notices of lien be cancelled.

Both summonses came before the Chief Justice on 20 May 1993 when  His  Honour  ordered that the plaintiff provide the defendant Skykym Pty Ltd further and better particulars of each of the statements of  claim,  and  granted  to the plaintiff  leave to file  and serve amended statements of claim within 14 days. Further consideration of the summonses to have  the  liens  removed  was  adjourned  sine  die.  Other  orders  were made but these are not presently relevant.
On the same day the defendants' solicitors wrote to the plaintiff's  solicitors  enclosing  a draft deed of undertaking between the plaintiff and  Skykym  Pty  Ltd,  the  purpose  of which was to have the liens removed and to give alternative security to the plaintiff. Skykym's proposal had been motivated by the fact that it was proposing to enter into a contract with Barclay Mowlem Construction Limited for  the  design,  construction  and fitout of 51 strata titled units, together with associated  improvements  including  a swimming pool, landscaping, restaurant, coffee shop,  administration  complex  and  car park. The proposed contract with Barclay Mowlem Construction Limited  envisaged  a means of financing for the project which required the land to be unencumbered.

On 31 May 1993 the plaintiff took out fresh summonses in each action, seeking dismissal of the plaintiff's claims and for orders that the liens be cancelled. The summonses were returnable on 10 June and when brought on for hearing they were adjourned by consent until 17 June. On that date the plaintiff and  the  defendants entered into a deed (hereinafter referred  to as "the deed") in precisely  the same terms  as had been offered by the plaintiff's solicitors' letter of 20 May, and a  deed  by  Adolpho Tchia, a director of Skykym Pty Ltd and of Tchia Nominees Pty Ltd, guaranteeing to the plaintiff the due performance by the defendants of their respective obligations under the deed of undertaking was also given.

Omitting formal parts, the deed provides as follows: "WHEREAS:
	The owners are the registered  proprietors  of  all  that piece or parcel of land situated in the Town of Darwin containing an area of 1 acre 24.5 perches (4666  square metres) or thereabouts being Lot 1743 as  shown  of  (sic)  Plan OP1230 and being the whole of the  land  being contained in the Register Book Certificate of Title Volume 097 Folio 161.


	Upon the title of the said land Stadal has registered notices of lien no. 234555 and 275797 alleging that the owner Skykym Pty Ltd is indebted to Stadal in sums totalling $228,438.83.


	To enforce the said liens Stadal has commenced

actions numbered 469 of 1990 and 329 of 1992 against Skykym Pty Ltd in the Supreme Court of the Northern Territory.

	Skykym Pty Ltd has denied that  there are any  monies due to Stadal and that  there  is  any  proper  basis  for  the said liens.


	Stadal and Skykym Pty Ltd have sought and obtained from the said Supreme Court certain directions to  enable their dispute to be brought to early adjudication.


	The owners propose to enter into a contract  with Barclay Mowlem Construction Limited for the  turnkey design and construction and fitout of buildings on the said land generally comprising: 51 strata title one two or three bedroom  units,  swimming  pool  and  landscaping, restaurant, coffee shop and administration complex and car parking for a fixed upper limit  construction  cost  whereby the builder will hand  over  the  buildings  on  31 January 1994 and the contract price will be paid on that date.

1: During the course  of  construction  and  after  handover (if necessary) the owners will enter into  contracts  for  the sale of the said 51 strata title  unit  (sic)  whereby  the purchase price of each unit shall be  paid  upon  the  issue  (sic) a separate unit title for each of the said units in the development.

NOW THIS DEED WITNESSETH THAT m
consideration for Stadal agreeing  (sic)  the  withdraw  the said liens above referred to the owners hereby irrevocably agree with and undertake to Stadal that so much of the net proc. eds that does not exceed  the  amount  claimed  by Stadal in the said  actions  after  agent's  commission  and legal costs realised upon the sale of the last four of the 51 units sold will be paid into  an  interest  bearing  account  to be established by Messrs Mildrens solicitors of Blackburn Chambers, 7th Floor,  Darwin  Plaza,  41 The Mall,  Darwin in the joint names of the  parties  hereto  to  abide  the outcome of the said  Supreme  Court  Actions  or  any  order of the said Supreme Court made in respect of such monies pending the said outcome.
In further consideration of these premises Stadal shall forthwith execute under common  seal  notices  of  withdrawal of lien to be held by the said  Messrs  Mildrens the solicitors for the owners in  escrow  until  such  time as the owners enter into a contract with Barclay Mowlem
Construction Limited for the turnkey  design  construction  and fitout of buildings on the said land referred to  in paragraph 6 hereof. Upon the execution of such contract between the owners and Barclay Mowlem Construction Limited the said Mildrens are  authorised  to  lodge  the Notices of Withdrawal of the said liens at the Lands Titles Office, Darwin."


On 17 June 1993 Skykym Pty Ltd's summonses of 31 May 1992 were dismissed  by consent.

Pursuant to the terms of the deed, Notices of Withdrawal of Lien were executed by the plaintiff and delivered  to  Messrs  Mildrens  and  those  Notices  of  Withdrawal  were lodged for registration and in  fact  registered  on  the  Certificate  of  Title  to  the  land  on 10  November  1993.  In  the  meantime  the  proposed  contract  between  the  defendants and Barclay  Mowlem  Construction  Limited  had  been  entered  into.  By  February  of 1994 the project was almost complete, with handover of the  buildings  due  on approximately 11 February 1994. By  early  February  1994  the  defendants  had  entered into contracts to sell  47  accommodation  units.  The  defendants  do  not  propose  to  sell the four units remaining unsold, but  if  they  were  to  be  sold  the  defendants  anticipate that they would attract a total gross purchase price of  $332,025.00.  The  defendants proposed to borrow the sum of $550,000.00 for furniture and fittings, equipment and a performance guarantee on the security inter  alia  on _ the  four  unsold  units.  The defendants claim that if not relieved from the obligation pursuant to the deed to lodge
$228,438.83 into an  interest  bearing  trust  account,  they  would  have  insufficient  funds to commence operating the holiday apartment resort which has now  been  almost completed.

In August of 1993 the defendant sought further and better particulars once again of the plaintiff's statement of  claim  and  certain  further  particulars  were in  fact  provided.  On 23 December 1993 the Master ordered  that  Actions  nos.  329  of  1992  and  469  of 1990 to be consolidated. Thereafter  the plaintiff  delivered  a  consolidated  statement  of ·c1aim in the consolidated action. It appears that the consolidated  statement  of  claim  was delivered pursuant to rule 36.03 of the Supreme Court Rules which permits a party to
amend a pleading once before the close of pleadings without the leave of the court.


Pursuant to the consolidated statement of claim the plaintiff claims  damages  against Skykym Pty Ltd for the breach of an oral agreement made between the  plaintiff  and Skykym Pty Ltd in August of 1988, and damages for the wrongful termination  of  the August 1988 agreement. As against both defendants, the plaintiff claims  damages  for breach of an oral agreement made in September 1990 between the plaintiff and both defendants; damages for the wrongful termination of that agreement; payment for work undertaken by the plaintiff in assisting Skykym Pty Ltd in its various applications  for finance during the period from February 1989 to March 1990 and in assisting both defendants in various applications for finance  during  the  period  from  July  1990  to August 1992; damages (sic) of $10,000.00 for monies lent by the plaintiff  to  both defendants on 30 November 1990 to assist in obtaining a report from  a  firm  called  Howarth and Howarth; damages in the sum  of  $1520.00  for  the  cost  of  clearing  the block of undergrowth and debris as  the  result  of  a  request  made  on  31 May  1991  by the defendants; interest; costs; and  an  order  directing  the  payment  of  such  of  the balance of funds deposited in the interest  bearing  account  established  pursuant  to  the deed as may be necessary to satisfy any judgment in  the  action.  The  consolidated statement of claim does not seek to enforce the original  liens;  nor  does  it  any  longer claim the balance of the contract price due  under  any contract  entered  into  between  any of the parties in September of 1988. However, it was not argued on  behalf  of  the defendants that the effect of the material changes in the way in which the plaintiff
framed its causes of action in the consolidated statement of claim has the result that as
',
a matter of the construction of the deed, the  obligations  of  the  defendants  thereunder have come to an end.

Initially the defendant Skykym Pty Ltd took out an application by summons dated 8 February 1994 seeking orders that it forthwith be  released  from  the  deed.  That application was heard on 16 and 17 February 1994, during the course of which .Tchia Nominees Pty Ltd was added as a party to the action. It was not immediately ap arent whether the defendants were seeking summary judgment or  declaratory  relief  and precisely what the basis in law or equity for the relief sought in the summons was to
be. At that stage the defendants  were represented  by Mr Silvester and it was  only after a direct enquiry that I was able to ascertain  that  the defendants  were seeking  recision of the deed by means of a summary judgment application on the  basis  that  the plaintiff's conduct leading up to the entry into the deed by the parties was unconscionable. Other arguments which had been floated though  not  properly developed suggested that in some way the deed was not binding because the original contracts upon which the plaintiff was suing were void for illegality; and an argument was also presented, based upon a suggested implied term, the precise nature of which was never developed, but to the general  effect that the defendants'  obligations  under the deed were contingent upon the original liens being valid and enforceable, and the defendants contended that it was now plain that the liens were never validly registered. At the conclusion of the hearing in February, the hearing was adjourned to enable counsel to be briefed for the defendants and also to enable the defendants to put their applications into proper form.

Subsequently the defendants filed an amended summons on 16 March 1994 which effectively abandoned the  relief  which  had  been  previously  sought  and  which  sought the relief with which I am now dealing. The summons of  8  February  1994  was  accordingly dismissed.

Mr Hiley QC who appeared for the defendants in support of the relief sought in the summons submitted there were two steps to his argument. The first step was an attack upon the validity Qf the liens. It was submitted that both liens were unenforceable, defective and were nullities. The second step depended upon the existence  of  an implied term of the deed "that if the Supreme Court were to hold the liens are invalid and/unenforceable, the net proceeds referred to in (the deed) would not have to be paid into the said interest bearing account." (see paragraph 9(a) of the amended counterclaim).

Mr Hiley QC conceded that  his application  would  fail if  he were  not  able to  est?-blish the existence of the alleged implied term.
--

Since Codelfa Construction Proprietary Limited v State Rail Authority  of  New  South Wales (1981 - 1982) 149 CLR 337 and BP Refinery (Westemport) Pty Ltd v President, Councillors and Ratepayers of Shire of Hastings (1978) 52 ALJR 20, the conditions necessary to ground the implication of  a  term  have been  authoritatively  stated  to  be (1) it must be reasonable and  equitable,  (2)  it  must  be  necessary  to give  business  efficacy to the contract, so that no term will be implied if the contract is effective without it,
(3) it must be so obvious that "it goes without saying", (4) it must be capable of clear
expression, (5) it must not contradict any express term of the contract.


In Codelfa Construction Proprietary Limited v State Rail Authority of New South Wales
supra at 346, Mason J said:


"The implication of a term is to be compared, and  at  the same time contrasted, with rectification of the contract. In each case the problem is caused by a deficiency in the expression of the consensual agreement. A  term  which should have been  included  has  been  omitted.  The difference is that  with  rectification  the  term  which  has been omitted and should have been included was actually agreed upon; with implication the term is one which it is presumed that the  parties  would  have  agreed  upon  had they turned their minds to it -  it  is  not  a  term  that  they have actually agreed  upon.  Thus,  in  the  case  of  the implied term the deficiency in the expression of the consensual agreement is  caused  by  the  failure  of  the parties to direct their minds  to a  particular  eventuality  and to  make  explicit  provision  for  it.  Rectification   ensures that .. the contract gives effect  to  the  parties'  actual intention; the implication of a term  is  designed  to  give effect to the parties' presumed intention."


These statements of principle are those applicable to an implied term necessary to give business efficacy to a particular  contract,  and  refer  not  to  those  implied  terms  which are a legal incident of a particular class of contract.

It is also now well established since Codelfa Construction Proprietary Limited v State Railway Authority of New South Wales that it is the presumed intention that the court is
called  upon  to consider in deciding whether or not a term is to be implied.  The court   is not concerned to know what the actual intention of the parties was except if it transpires that the parties have refused to include into the contract the very term  which  it is said arises by implication. In considering whether the term is to be implied,

"... evidence of surrounding circumstances is admissible to assist in the interpretation of the contract if the language is ambiguous or susceptible of  more than one meaning.  But it is not admissible to contradict the language of the contract when it has a plain meaning. Generally speaking facts existing when the contract was made will not be receivable as part of the surrounding circumstances as an aid to construction, unless they were known to  both parties, although, as we have seen, if the  facts  are notorious knowledge of them will be presumed." (Codelfa Construction Proprietary Limited v State Rail Authority of New South Wales at 352, per Mason J).


Mr Hiley QC submitted that the  words  "to  abide  the  outcome  of  the  said  Supreme Court Actions or any order the said Supreme Court made in respect of  such  monies  pending the said  outcome"  appearing  in  the  deed  were  ambiguous  and  that consequently evidence was receivable of the surrounding circumstances as an aid to construction (and, as Mason J said in Codelfa at 345, the implication of a term  is  an exercise in interpretation although not an orthodox instance).

Mr Hiley QC submitted that the words "the said Supreme Court Actions" meant the actions required to ·be brought by virtue of section 15 of the Workmens Liens Act for the enforcement of the liens, or at least that the deed was ambiguous as to whether it meant the actions to enforce the liens and as to what was contemplated  by  the words "or any order of the said Supreme Court made in respect of such monies pending the  said outcome." In those circumstances it was submitted that it was proper to look at evidence of the surrounding circumstances.

At this point it is  necessary  to  make  some  brief  observations  about  the  Workhiens Liens Act. This Act has been subjected to an astonishing amount  of  judicial  criticism which has so far been ignored by the Parliament. In Advanced Civil Engineering Pty
Ltd v l-fyara Pty Ltd (unreported Asche J) 25 June 1986, Asche J, as he then was, considered that this rather  complicated  Act  had  now  outlived  its  usefulness.  In  Pipeline Propenies Pty Ltd v Leichhardt Development Co Pty Ltd (1988) 58 NTR 17, Kearney J at 20 referred to  section  10(4)  of  the  Act  as  "... a provision  enshrouded  in the fuliginous obscurity typical of the Act." In  Colmup  Pty Ltd  v Mecair  Engineering Pty Ltd and Others (1988) 58 NTR 9 at 16, Kearney J said:

"It seems desirable that the obscurities of  this ancient  Act  be clarified by more  modern  legislation  before  it  reaches its centenary; the needs of the construction industry of  the late twentieth century should be met."


Since those decisions we have now reached the unhappy state  of  affairs  that  the  Full Court of the Supreme Court of  South  Australia  and  the  Court  of  Appeal  of  the Northern Territory have reached quite opposite conclusions as  to  the  necessity  for  a notice under section 10(2)(a) of the Act for the purpose of calculating when wages or a contract price have become due: see Leichhardt Development Co Ltd v  Pipeline Propenies Pty Ltd (1989) 62 NTR 1; Marriott Industries Pty. Ltd. v Mercantile Credits Ltd; Maesbury Plumbers Pty.  Ltd.  (Intervenor)  (1991) SALSJS 160.  In the latter case an application for leave to appeal to  the High  Court  was  refused,  the court  observing that:

"While we are conscious of the force of Mr Hunter's submissions, based on differing impressions of the Act expressed in South Australia on the one hand and in the Northern Territory on the other, we do not think the differences in the interpretation of Acts drawn as the Workmen's Liens Act, have been drawn, warrant the intervention of this Court."


Nevertheless two of the judges, Justices Deane and Brennan were minded  to  observe during the course of submissions by counsel that the Act had reached "scandalous proportions". With those observations in mind I  have  reminded  myself  of  the n ed  to take particular care when referring to the  provisions  of  the  Act,  and  what  may  be  drawn from them, particularly in a summary judgment application. Nevertheless, in
general terms, I think it is possible to say that the Act creates a statutory lien on  the estate or interest in land of an owner or occupier in certain circumstances such that the lien operates as a security over the land for the amount of the contract price so far as accrued due, where work is done with the assent express or implied, of the owner or occupier to the land or to any fixture thereon or where materials are with the assent express or implied, of the owner or occupier, used or intended to be used in or about work done or intended to be done to the land or any fixture  thereon  (see  section 5).  The security, the lien, is required to be registered  before it is able to  be enforced  and the enforcement provisions require an action to be brought within strict time limits.  If the plaintiff succeeds in establishing his entitlement to the lien, provided that he has complied with the strict time limits fixed by the Act for the registration of his lien and  for the commencement of his action to enforce the lien, he may, by virtue of section 25(1) of the Act, carry  into effect an order for the enforcement  of  the lien  by means of a writ or warrant from the court for the sale of the estate or interest in the land of the relevant owner or occupier. The Act also envisages  that  the statutory  cause of action for the enforcement of the lien may have joined with it other  causes  of  action, including, pursuant to section 23 of the Act, an action for the contract price against the person primarily liable to pay the same and pursuant to section 29 of the Act, claims against any person interested in the subject matter  of  the action  or in any contract or sub contract out of which the claim in the action arises.

Section 16 of the Act also empowers the owner or occupier of the land to deposit with the Registrar General. the amount claimed in respect of the lien either in discharge of  the lien or to abide the event of an action to enforce  the lien or to  recover  the amount so deposited. Section 16 of the Act envisages that in any of these events the Registrar General is required to record in the Register a memorandum that the lien has ceased. Section 22 of the Act requires in the case of a deposit under section 16 of the amount claimed in respect of a lien, an action to recover the amount so deposited to be brought within 14 days of the registration of the lien but not after. Section 26(1) also permits a payment into court to be made by the registered proprietor of  the  land.  The consequence of that is said to be to "relieve himself and  the property  from  liability  with regard to the lien or in respect of the costs of further proceedings." The precise
--

effect of section 26(1) is  not  clear.  Unlike  the  case  of  deposits  made  with  the  Registrar General there is no  specific  section  of  the  Act  which  then  directs  the Registrar General in those circumstances to  cancel  the  lien;  although  s10(5)  provides that a lienee may deposit the amount  claimed  in  court  to abide the event  of  the action, and "thereupon the lien shall be  deemed  to  cease."  The  Act  does  not  entirely  make plain what rights the plaintiff has or may have to an order for the payment out  of  the monies which have been paid into court.

Section 32 of  the Act provides  that a person  alleging  that  he is prejudicially  affected  by a claim, lien or charge, or by registration under the Act  may  at  any  time apply  to  the court to have any such  claim  or  registration  cancelled  or  the  effect  thereof  modified and such order may be made as may be deemed just. In Marriott Industries Pty Ltd v Mercantile Credits Ltd supra, the appellant had applied to the Supreme Court for cancellation of a lien pursuant to section 32  of  the  Act  upon  the  basis  that  it  would place the respondent in as good a position as  if  the  lien  remained  registered  by  furnishing a bank guarantee of  payment  to abide the event  of  the action.  On  that  basis the Master of  the court  made  an  order  cancelling  the lien.  When  the  action  came  on for trial, the trial judge made  a  declaration  that  the  plaintiff  respondent  had  a  lawful lien duly registered in compliance with the Act so  that  the  bank  guarantee  given  to permit cancellation of the lien under section 32 was enforceable  by  the  plaintiff.  On appeal an argument was raised that the cancellation  of  the  lien  had  the  effect  of removing the foundation of the action to enforce the lien and that the appeal should be allowed for that reason alone.  However,  after  discussion  between  counsel  and  the Bench, that argument was withdrawn and the appeal  proceeded  upon  the footing  that  if the respondent had a valid claim  to  enforce  the  lien  immediately  prior  to  the cancellation the declaration granted by the learned  judge  was  justified.  It  appears therefore that the appellant accepted  that  the order  made under  section  32  was intended to substitute one form of security  for  another  but  upon  the  same  terms  and  conditions as to enforceability as if the lien itself had not been removed.

In my view there are very  considerable  difficulties  in  working  out  the implications  of the consequences of deposits made under section 16 of the Act with the Registrar
General or monies paid into court pursuant to section 26(1) of the Act and similar difficulties may also arise in relation to orders  made under section  32 of  the Act.  It is by no means clear if, in any of the circumstances envisaged by those  sections,  a plaintiff's entitlement to the funds or substituted security  is conditional  upon  his having a valid lien in the first place, although obviously if  the plaintiff  fails  to  recover  any sum at.all in respect of the action for the debt the person who provided the substituted security could expect to have it returned or released to him. A deposit may be made  under section 16 of  the Act with  the Registrar  General  to abide the event of an action  to enforce the lien and that deposit may be made after the action has been commenced. Yet section 16 also envisages an action to recover the amount deposited and section 22 requires such an action to be brought within  14 days from  the registration  of  the lien but not after. The construction of these sections gives rise to a number of  thorny problems which have so far received little judicial attention. I mention these matters because the provisions of the Act in the end shed little light on what the presumed intentions of the parties may have been when they entered into the deed in question  in this action.

Likewise, the Act does not specifically provide that a lien may be withdrawn. Nevertheless it has been the practice for a very considerable period of time for the Registrar General to accept Notices of Withdrawal of Lien. No form for a Notice of Withdrawal of Lien is or has ever been prescribed by the Regulations under the Workmens Liens Act. Presumably the practice is authorised by section 12 of the Act, which provides that the provisions of the Real Property Act relating to caveats shall so far as applicable and so far as consistent with the Act so apply to every notice of lien lodged for registration with the Registrar General.

It is also apparent that liens have an existence which is  independent  of  their registration:   see Leichhardt Development  Co Ltd v Pipeline  Properties  Pty Ltd (1989)
62 NTR 1 at 310 and 311. Registration is essential, however, for the lien to be "available". The failure to register the lien before the expiration of 28 days aft r the contract price in respect of which the lien has arisen shall have become due for the purposes  of section  10(1) would,  so it appears,  bring  the lien  to an end. In  Albert Del
--

Fabro Pty. Ltd. v Wilckens & Burnside Pty. Ltd.  (Receiver and Manager Appointed) and Arndale (Marion) Pty. Ltd. (1970) SASR 277 at 284, Bright J said:

"A lien is not  an  equitable  charge  but  a  statutory  right, and once it has become  available  it  fastens  upon  the land, at the latest, from the  date  upon  which  it  becomes available. It  relinquishes  its  hold  on  the  land  and  ceases to be a security unless registered before the expiration of twenty-eight days from the  date  which  the  price  has become due, but provided registration is effected and an action is brought in due time it continues to  be  operative until discharged by payment to the lien holder of whatever sum is properly payable to him pursuant thereto."


It would appear to be clear that once  a  lien  has  been  withdrawn,  it  ceases  to  be available and therefore ceases to be a security. It is also clear in my view that in these circumstances the lien has no longer any  independent  existence  and  cannot  be revived: see Blythe Green and  ]ordain  (Trading)  Pty Ltd v Sienna  Pty Ltd  (1986)  38 NTR  1.  It was not submitted by Mr Hiley QC that  the liens  continued  in  an inchoate state, once the Notices of Withdrawal  of  Lien  had  been  registered  in  this case.  Indeed  he appears to have conceded that the liens then ceased.

In these circumstances it seems to me  to  be  impossible  to  find  that  there  was  an implied term in the deed, that if the Supreme Court were to hold  that  the  liens  were invalid or unenforceable the net proceeds of the sales to be paid into Messrs Mildrens' account to abide th outcome of the actions would not have to be paid into the interest bearing account. The liens  having  ceased  in  accordance  with  the  procedure contemplated by the deed itself, it could  not  have been  the intention  of  the parties  that the plaintiff was required to pursue a cause of action the very foundation of  which  no longer existed.

Nor is it necessary,  in  my  view,  to  give  business  efficacy  to  the  deed.  Under  the terms of the deed the defendants secured the withdrawal of the liens and  a clear  title to their land which they required in order to complete their contractual arrangements with Barclay Mowlem Construction Limited. In return for that they offered another form of
security to the plaintiff. The monies were to be held to "abide the outcome of the said Supreme Court Actions". It is true  that  recital  3  in  the  deed  provides  that  the plaintiff had commenced the actions to enforce the liens, but as I have already  pointed  out  the actions also claimed monies  due  under  the  contract.  It  was  not  suggested  that  the actions were no longer on foot, despite the significant changes made to them by the consolidated amended statement of claim and  despite the fa.et  that  there is now  no claim for the enforcement of either  of  the liens.  In  my  view  there  is  nothing  to  suggest  that the contract would be ineffective without the implied term. So far as the plaintiff is concerned, in return for giving up  its  registered  liens  it  got  an  alternative  and  less reliable form of security, bearing in mind  that  until  such  time  as  the  contract  with Barclay Mowlem  Construction  Limited  had  been  completed  and  the  units  had  been sold, none of the proceeds  of  sale  would  be  available  to  be  paid  into  the  interest bearing account. The plaintiff could therefore have been  delayed  in  enforcing  the alternative security  offered  to  it  compared  with  its ability  to  enforce  the security  which it had by virtue of its liens. Also there was a risk in the form  in  which  the alternative security was offered that the plaintiff may lose its security altogether, if for instance, a registered mortgagee were to exercise its power of sale over the property. In these circumstances I do not consider that the implied term is so obvious that it goes without saying. Looked at objectively, what did the plaintiff have  to  gain  by  agreeing  to  the change in its security except for the fact that it did not  have any  longer  to prove  that its liens were valid?

Mr Hiley QC  sought  to  refer  to  a  number  of  extrinsic  circumstances  in  order  to support the implication of the implied  term  but  in  my  view  none  of  those  circumstances,  whether  individually  or  collectively,  advance  the  matter  any  further.  It is clear that the defendants perceived  an  urgent  need  to  have  the  liens  removed  to enable the Barclay Mowlem contract  to  proceed  and  that  this  was  known  to  the plaintiff. It is also true that  the  defendant  Skykym  Pty  Ltd  had  made  applications  to have the liens summarily cancelled and was having difficulties with  those  applications which may have not been successful. It is also  true that  the defendant  Skykym  Pty. Ltd was suffering from delay  in  the  litigation  particularly  in  the  obtaining  of  clear particulars of the contract and the work the subject of the liens. It is clear that the
defendants did not accept that the plaintiffs  had  any  liens  under  the  Act  and  disputed not only. the plaintiffs entitlement to the liens  but  also  that  there  were  any  monies  due to the plaintiff, or that if there  were  monies  due  to the plaintiff  that  it  was  in  the order of the amount claimed. All of those matters I think can be taken to have been in the contemplation of the parties. It does not  follow  from  that  that  they  provide  any assistance to Mr  Riley's  argument.  Assuming  that  the  terms  of  the  deed  are sufficiently ambiguous to admit  evidence of  this  kind, I do not  find  that  they  assist  me in  concluding   that   the  alleged   implied   term   was  either   necessary   to  give business
efficacy  to the contract nor was  so obvious  that it  went  without saying.	As to  the final
words "or any order of the said  Supreme  Court  made  in  respect  of  such  monies  pending the said outcome", whilst it is clear that this envisages  the possibility  of  some form of order being made in respect of the monies pending the  outcome  of  the proceedings, the monies referred to  are  the  monies  paid  into  the  interest  bearing account. Those words are explicable by the possibility that the firm of  solicitors  might cease to exist and that some other order may need to be  made  to  substitute  the stake holder. I  therefore do not think that  these words  necessitate  the implication  of  the term  in order to give the deed business efficacy either. In conclusion, I am satisfied that the alleged implied term pleaded in paragraph 9(1)  of  the  amended  counterclaim  has  not been established.

It is therefore unnecessary to consider whether  or  not  the defendants  have established  that the plaintiff never had valid and enforceable liens.

Accordingly, the application is dismissed with costs and I certify fit for counsel.

