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kea96024

IN THE COURT OF CRIMINAL APPEAL
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. CA3 of 1996



		BETWEEN:


		JAW
			Applicant

		AND:

		THE QUEEN
			Respondent


CORAM:	KEARNEY, MILDREN and THOMAS JJ


REASONS FOR JUDGMENT

(Delivered 13 November 1996)

THE COURT:
	The application for leave
	On 19 February 1996 the applicant was sentenced to 2 years imprisonment for attempting to have sexual intercourse with a woman without her consent, about 7 October 1994; and to 7 years imprisonment for having sexual intercourse with her without her consent, on 24 October 1994.  One year of the 7 years sentence was directed to be served concurrently with the earlier 2 years sentence.  Thus the effective sentence imposed for the 2 offences, which carry maximum sentences of 7 years and life imprisonment respectively,  was 8 years imprisonment.  A nonparole period of 4 years was fixed. 

	The applicant applied under s410(c) of the Criminal Code for leave to appeal against the severity of the effective sentence of 8 years imprisonment, and against the length of the nonparole period of 4 years.  The application for leave was argued together with the grounds of appeal, on 10 October.  We rule on it today.

	The 3 grounds relied on to support the application were:

	That the effective sentence of 8 years imprisonment and the nonparole period of 4 years were manifestly excessive, taken as a whole in all the circumstances of the case and of the applicant.


That the learned sentencing Judge had erred in fixing the length of the nonparole period, in that a 4 year period was not a due proportion of the effective head sentence of 8 years imprisonment.

That his Honour had erred, in that he had not given sufficient weight to the circumstances of mitigation upon which the applicant had relied, including:

	his pleading guilty to both offences;

his co-operation with police;

his previous good record;

his rehabilitation since the time he committed the offences in October 1994, and the change in his circumstances since then; and

his remorse and contrition for having committed the offences.

The sentencing on 19 February 1996
	The applicant pleaded guilty to having committed both offences.  In his sentencing remarks, his Honour recorded that the applicant and the victim met in mid-1993, and shortly thereafter entered into a sexual relationship.  They lived together from January 1994.  He was 40 years of age at trial; she was 45.  Their relationship later started to deteriorate.  Apart from the offences in question, there is no suggestion of violence in their relationship.  His Honour described the facts relating to the first offence as follows:

“On the evening of about 7 October [1994], … she refused to join you in bed, making ready to sleep in the lounge room.  You did not accept her rebuff, but grabbed her, forced her into the main bedroom against her resistance; you removed her clothing although she continued to struggle.  Taking your own clothes off, you then attempted to have vaginal sexual intercourse with her, but failed only because you were unable to obtain an erection.

You desisted and allowed her to leave [the bedroom].  She suffered a bruised coccyx in the course of the struggle; it is not known how that occurred, but nevertheless it caused her pain for some weeks.”

The applicant left the joint home next day.  It seems that this was to enable the victim to have ‘personal space’.  We note that the victim made no complaint about this offence to the Police for about 3 weeks, and then only after the second offence was committed. 

	His Honour described the commission of the second offence some 2 weeks later, as follows:

“On 24 October you returned, asking to collect your TV set, but obviously with an ulterior motive well in mind.  You had two leather belts with you and by force tied her arms to the bedhead and then removed her clothing.

You then returned to your motor vehicle and obtained baby oil and a vibrator and came back into the house.  After removing your own clothes, you put oil on her body and genital area and penetrated her vagina with the instrument.  After a few minutes you attempted to intrude into her anus with the vibrator; you tried to place your penis into her vagina but her struggling stopped you.  You had clearly planned this attack and went to the house prepared to put it into operation, regardless of whether she wanted to be engaged in such activity or not.

The attack on her person continued for some minutes; when you desisted you released her arms and left the premises.”

On the face of it the circumstances above described were seriously aggravating features of what was clearly a planned rape, evincing a ‘nastiness’ and a ‘degrading’ of the victim, as Mr Adams the Crown Prosecutor characterized it in this Court.  However, it appears that the applicant’s tying the victim up and applying the baby oil and vibrator to her body as he did, had been part of their previous sexual practices;  his Honour found that the victim had “willingly engaged in such sexual practices with you previously”.  Mr Adams challenged that finding, but clearly what was put to his Honour on sentencing warranted his conclusion, and this Court should proceed on that basis.  It follows that for the victim there was nothing unusual, unaccustomed, terrifying or degrading about the particular nature of this sexual encounter with this particular man, apart from the vital matter that on this occasion, unlike the past, she was not a consenting party.  Accordingly, we would reject Mr Adams’ characterization of these circumstances;  we consider that they do not have the additional “inherent seriousness” which he sought to attribute to them.  The victim did not complain to the Police until 3 days later, on 27 October; no explanation has been given for the delay.  When interviewed by the Police on 27 October, the applicant admitted both incidents, saying that he loved the victim and was obsessed by her.

	His Honour then explained to the prisoner why his conduct, particularly that of 24 October, was punished by the criminal law, viz:

“Whatever consenting adults may do between themselves in private for sexual gratification is one thing, for the most part not against the law; but rape, however perpetrated, is abhorred by the community, hence the maximum penalty of life imprisonment.  The invasion of a woman’s body without consent, even [though] … she had willingly engaged in such sexual practices with you previously, is no licence to proceed to render violence in the face of rejection.  Such offending is the antithesis of love and smacks of nothing more than selfishness.”

	His Honour then noted the effect of the applicant’s attacks upon the victim, viz:

“As a result of these incidents [the victim] has suffered considerable distress and anxiety requiring frequent counselling, the need for which has only recently diminished.”

With respect, this passage accurately summarizes the sentencing facts which had been agreed before his Honour in the following terms:

“As a result of these incidents [of October 1994] … [the victim] has suffered considerable distress.  She had difficulty leaving her house for some time.  She still has anxiety [as at 19 February 1996, 16 months later] inside her home from time to time.  She has had continual counselling with a series of counsellors.  For the first 7 months after the incident she had weekly sessions; and then fortnightly sessions until recently, when the sessions have become less frequent.”

	His Honour then referred to the applicant’s personal circumstances, describing him as “well respected”, and having “no convictions of any [present] relevance”. He considered that the applicant was a “generous person”, as shown by the way he had maintained his son from his former marriage, his financial arrangements with his former wife, and his financial support of his current de facto partner.  His Honour noted that the applicant had “nothing remarkable” in his “psychological makeup”,  and accepted that he was a person who “would be unlikely to act in the same way again.”  These are findings favourable to the applicant which tend towards mitigation of punishment, as his Honour indicated (below).  He observed that the applicant was:

“… unable to explain [his] behaviour, other than to say that [the victim] had had an active and erotic sex life, and that [he was] strongly and obsessively sexually attracted to her.”

	His Honour then referred to the principles in accordance with which he proposed to sentence the applicant, stressing rehabilitation, retribution and general deterrence, viz:

“… your rehabilitation, and the fact that [the need for] personal deterrence may not weigh heavily, is not all that I must consider.   You must be punished; and others who may be minded to act with such a crude disregard and total disrespect for personal safety and the rights of women, including those [women] who previously trusted them, must be made to understand, so far as the court can do it, that imprisonment for a significant period is the likely outcome.”

His Honour concluded his remarks by referring to factors he considered relevant to assessing sentence, viz:


“I take into account, in your favour, your co-operation with police and your plea of guilty.  It has not been necessary for [the victim] to give evidence.  You are a first offender and you have a good record in the community generally, and that also goes in your favour.  

It is, however, a circumstance of aggravation, that you did not heed [the victim’s] resistance on the first occasion, and that you were prepared to exploit her on the second occasion, obviously without regard to her wishes.”

We note that it was not suggested that the applicant used violence on the victim, beyond the degree of  force described at pp3-4; nor did he verbally threaten her at any time.  Both excessive violence and threats are common incidents of rapes, aggravating features not present here.  The applicant was not under the influence of alcohol at the time.  He had not broken into her home on the second occasion, but tricked his way in.  As noted earlier, there was no history of domestic violence between them; his Honour was told that the applicant’s current partner, formerly herself a victim of serious domestic violence, had described the applicant as “a considerate and gentle person”.

The applicant’s submissions
	Ground (1) - sentencing manifestly excessive 
	The primary submission of Mr Coates of counsel for the applicant was that an error in sentencing must have occurred, because an effective head sentence of 8 years imprisonment and a nonparole period of 4 years were wholly disproportionate to the circumstances in which the two offences were committed, bearing in mind that the offender had the good character indicated at pp5-6 and accepted by his Honour at p6.  In support, Mr Coates had 6 submissions.

	(1) First, he stressed as an important consideration in this case, that the applicant and the victim had had a long-standing prior sexual relationship; and, indeed, had been still living together, at the time of the first offence. 

	The authorities show that a prior sexual relationship between victim and offender can be an important mitigating factor in sentencing for sexual offences; see the extracts set out at pp10-11.  For example, in the English case R v Cox (1985) 7 Cr. App. R (S) 422 the victim and offender had divorced after being married for 17 years, but later lived together, slept in the same bed, and occasionally had sexual intercourse.  The appellant came home one night after this had continued for some 9 or 10 months.  He had been drinking heavily.  He had sexual intercourse with the complainant against her will.  He pleaded guilty to rape and was sentenced to 4 years imprisonment.  On appeal, Drake J said at pp423-4:

“… this case does have some quite exceptional and unusual circumstances.   Of course the fact that the complainant was the appellant’s former wife in no way at all entitled him to act as he did.  This was rape  …  with some aggravating features.  The wholly unusual and exceptional circumstances were that the former wife was not only living under the same roof as the appellant, but was, and for many months had been, sharing the same bed and sexual intercourse had occurred, … on a number of occasions during 1984 prior to this offence being committed in October.  …she has since his sentence written a letter to him, … which is in extremely loving terms, forgiving him for his offence of rape.  The Court has also had the benefit of two long letters from his present wife speaking in the most glowing terms of her short experience of married life with this man.” (emphasis added)

Because of these “very unusual features” the Court made “a small reduction” in the sentence, to 3 years imprisonment, in the “wholly exceptional circumstances.”

	A further illustration of the possible importance to sentencing of a prior sexual relationship is R v Stockwell (1984) 6 Cr. App. R (S) 84.  This involved the rape of a woman with whom the offender had previously lived as man and wife for 10 years. Farquharson J considered that, ipso facto,  this factor  gave a “different dimension to the case and puts the sentence at the lowest end of the bracket”.  In that case the victim had no wish for the appellant to be imprisoned, a not uncommon feature of such cases, but one not present here.  In the “special circumstances” the sentence was reduced from 3 to 2 years imprisonment.  

	We note in passing that the general level of sentencing in cases of ‘prior sexual relationship’ rape in England in the last 10 years has increased.  Sentences of the order of 4 or 5 years imprisonment, absent any particularly aggravating or mitigating factors,  are commonly imposed in such cases.  This is because they follow the sentencing guidelines promulgated by the Court of Appeal (Eng.) in R v Billam (1986) 8 Cr. App. R. (S) 48.  There the Court indicated as a guideline that for a rape committed by an adult without any aggravating or mitigating features, a sentence of 5 years imprisonment should be taken as the starting point, in a contested case.  No such attempt at standardization of sentencing obtains in this jurisdiction.  The range of sentencing after 1986 on appeal in ‘prior sexual relationship’ rape cases in England is sufficiently indicated by the following cases:  Berry (1988) 10 Cr. App. R (S)13, a sentence of 6 years imprisonment reduced to 4 years; Workman (1988) 10 Cr. App. R. (S) 329, a sentence of 5 years imprisonment upheld; Mills (1988) 10 Cr. App. R. (S) 369, a sentence of 4 years imprisonment upheld, for 2 separate incidents; Attorney-General’s Reference No.7 of 1989 (1990) 12 Cr. App. R. (S) 1, a sentence of 2 years imprisonment, following trial, increased to 4  years, on a Crown appeal; Haywood (1991) 13 Cr. App. R. (S) 175, a sentence of 5 years imprisonment following trial, upheld; Brown (1993) 14 Cr. App. R.(S) 434, a sentence of 6 years imprisonment reduced to 5 years; Hinch (1994) 15 Cr. App. R. (S) 114, a sentence of 10 years imprisonment for a “very serious case” reduced to 6 years; Hutchinson (1994) 15 Cr. App. R. (S) 134, a sentence of 6 years imprisonment reduced to 5 years; Hopkins (1993) 15 Cr. App. R. (S) 373, a sentence of 3 years imprisonment upheld; Cox (1995) 16 Cr. App. R. (S) 72, a “very severe” sentence of 8 years imprisonment upheld, following trial for rape of a former girlfriend under threat of a knife; Malcolm (1994) 16 Cr. App. R. (S) 151, a sentence of 8 years imprisonment also upheld, following trial for rape at knife point; Henshall (1994) 16 Cr. App. R. (S) 388, a sentence of 3 years imprisonment upheld; Pearson (1996) 1 Cr. App. R. (S) 309, a sentence of 2  years imprisonment reduced to 2 years for a rape during cohabitation by the use of significant force, the circumstances however being “exceptional”; and Thorpe [1996] 2 Cr. App. R. (S), a sentence of 6 years imprisonment upheld for the rape with violence of the appellant’s former partner.
 
	The Court of Appeal (Eng.) referred in 1988 in Berry (supra) to the possible significance of a prior sexual relationship in sentencing, and the rationale for such significance, at p15:

“… the rape of a former wife or lover is of course always a serious offence, and nothing that we say should be taken to indicate the contrary.

The relevance of a previous settled sexual relationship was made plain by the decision of this Court in Cox (1985) 7 Cr. App. R. (S.) 104 [see p8].  The rape of a former wife or mistress may have exceptional features which make it a less serious offence than otherwise it would be: see also Stockwell (1984) 6 Cr. App. R. (S.) 4 [see pp8-9].  To our mind these cases show that in some instances the violation of the person and defilement that are inevitable features where a stranger rapes a woman are not always present to the same degree when the offender and the victim had previously had a longstanding sexual relationship.

…  the circumstances in cases of this kind are never precisely the same, and there is no stock sentence for an offence of this nature.”  (emphasis added)

Six years later, in Malcolm (supra), the Court referred at p153 to the possible significance of a prior sexual relationship, stressing that its effect depended on the particular facts:

“Mr Bate submits that a lesser sentence should be passed in a case where there has been a previous relationship between the offender and the complainant.  As has been said in a number of cases, the question of whether any difference should be made in such a case, as opposed to any other case of rape, depends upon the specific facts of the case. Clearly, if husband and wife are living together, or they are having an intermittent relationship, sometimes intercourse being allowed and sometimes not, and the intercourse occurs merely by over-persuasion, it may well be that the factor which Mr Bate prays in aid may be very relevant.  However, rape at knife-point in a locked room, where a relationship has terminated, is a different matter  … arguing from the facts of one case to the facts of another is rarely helpful to the Court.  Any previous case which lays down a point of principle or a general guideline may be helpful, but the cases which Mr Bate drew to our attention had in each instance circumstances which caused it to be substantially different from the present case.” (emphasis added)

We respectfully agree with the analysis in Malcolm (supra) of the significance of a prior sexual relationship between offender and victim; whether it is significant in sentencing depends on the facts of the particular case.  Further, in reviewing sentencing, we agree that it is “rarely helpful” to argue from the facts of some other case to the facts of the case under appeal.

	Mr Coates placed considerable reliance on Lyttle v The Queen (1991) 57 A Crim R 398 .  In that case the Full Court of the Federal Court was of opinion that an offender’s former relationship with his victim, as wife or lover, distinguished the rape from one by a total stranger; and, by the level of its resentencing, appeared tacitly to treat that factor as relevant in this case, and as warranting a lower level of sentencing than that applicable to rape by a stranger. The facts were that some 3  weeks after the break-up of a two-year relationship with the victim, L broke into her home in the middle of the night and raped her.  The offence was serious, with certain aggravating features.  It was his first offence, the learned sentencing judge describing him as “in some respects, a model citizen” and finding that “there is no practical risk that the appellant will commit this sort of offence again”; however, he had expressed no contrition, and continually denied his guilt.  The Full Court cited the sentencing decisions in Berry (supra) and Attorney-General’s Reference No.7 of 1989 (supra), stating at p403:

“The sentencing standards of England cannot be applied directly in Australia, but these decisions demonstrate the serious view which the courts take of the types of offence under consideration”. (emphasis added)

We respectfully agree with that observation.  The Court, after citing the function of courts when sentencing as described by King CJ in Yardley v Betts (1979) 22 SASR 108 at pp112-3, considered that the sentence of 3 years imprisonment (1 year nonparole) following trial was, in the circumstances, manifestly excessive, because it gave “insufficient weight” to the circumstances of the offender, and “undue weight” to the circumstances of the case.  It reduced the sentence to 2 years imprisonment, directing that he be released after serving 6 months, on an 18 months good behaviour bond.

	We respectfully agree with the observation of the Court in Lyttle (supra) at p402:

“Violence of one kind or another including sexual violence in the seclusion of the home is regrettably an all too common feature of relationships which fail.  The victims of domestic violence depend heavily on the law, and the enforcement of the law through the courts, for their protection.  The efficacy of their protection depends largely on community understanding that offences of this kind will attract substantial punishment.  The sentences of the courts must give public recognition of the right of every person to restrict sexual behaviour to situations in which he or she participates in the exercise of a free will”.  (emphasis added)

It is clear that the Court considered its resentencing amounted to “substantial punishment”, in the particular circumstances of the case and of the offender.

	We note Stephens v The Queen (1994) 76 A Crim R 5 as an illustration of a case where on the facts, an existing relationship between the offender and the victim was held not to be relevant to sentence.  Two rapes and an indecent assault on a de facto spouse were accompanied by extreme violence.  He had assaulted her daily during their relationship.  Following trial, he was sentenced to 3 years imprisonment, with a recommendation that he be released on parole after having served 6 months.  On a Crown appeal, the Court of Appeal (Q’land) considered that this lenient sentencing was because the learned sentencing judge “took a more lenient view” of rapes within an existing relationship.  The Court considered that as a general proposition that was wrong; we respectfully agree.  It was not “necessarily right” to take a more lenient view; and, on the facts, this case should not have been distinguished from a rape in which the parties were strangers.  We note that the same approach was adopted in the English cases set out at p10, where violence was used - see Hinch (supra), Cox (supra), Malcolm (supra) and Thorpe (supra).  In Stephens (supra) the sentence was increased to 5 years imprisonment; a recommendation for parole in 2 years was made because of the offender’s youth (aged 21) and lack of any relevant previous convictions.

	(2) Second, Mr Coates submitted that the victim had suffered no physical injury in the first offence, apart from “a bruised coccyx in the course of the struggle”; see p3.  As to the second offence, he submitted that it was of relatively short duration; the victim had previously willingly engaged with the applicant in the particular sexual practices which he then inflicted on her without her consent; and the applicant had eventually desisted from his attack of his own motion.  We consider that these considerations point to an absence of factors which, had they existed - as some of them commonly do, in cases of sexual attack  - would have aggravated the seriousness of what was in any event a serious crime.

	(3)  Third, Mr Coates submitted that in committing these offences the applicant had been motivated both by his love for the victim, and by his obsessive sexual attraction towards her; his two incidents of uncharacteristic violent outbursts - the two offences - should be seen in that context, and as having occurred in the dying stages of a relationship which at the time the applicant wanted to continue.  We comment that a mixture of emotions and motives is frequently seen in cases of this type; it explains, it does not excuse.

	Mr Adams submitted that the applicant may have carried out these attacks, in anger; we observe that that does not appear to be the case and it was not suggested to his Honour.  As to the applicant’s state of mind at the time,  we consider that this is probably best expressed in Lyttle v The Queen (supra) at p400, citing from the learned sentencing judge:

“It is in such cases, as in this, impossible to distil from the possible mix of frustration, hurt, anger, aggression, lust, confusion and possibly even genuine affection or love, the exact state of mind of a man who commits this sort of offence …”.

	We accept that the second offence was committed while the applicant was under great emotional stress; that is a mitigating factor - see R v Evans [1961] N.S.W.R. 935.

	(4)  Fourth, Mr Coates referred to the sentencing in 3 comparable cases of ‘prior sexual relationship’ rape (or assaults akin to it) in this jurisdiction.   The sentencing varied between 3 years and 7 years imprisonment.  Where the ground of appeal is that a sentence is manifestly excessive,  reference to comparable sentencing cases can be useful; see the 11 cases referred to in R v Jabaltjari (1989) 64 NTR 1 at 21-24 by Martin J (as he then was).  His Honour set these out in the context of the desirability of obtaining “guidance as to the range of sentences imposed for this offence”, stressing that “the Crown was in the best position to assist the Court” in that regard, and referring to the need for “knowledge of sentencing patterns for the particular offence under consideration”.  In R v Anzac  (1987) 50 NTR 6 at 15 this Court observed that the sentencing in comparable cases was “helpful and if given [to the sentencing court] would probably assist in reducing the number of appeals”.  The task of this Court is, however, to see whether the particular sentencing under appeal is within the range of sentences appropriate to the objective gravity of the particular offence and to the subjective circumstances of the particular offender; it is the pattern of sentencing which is material.  It is not this Court’s task to see whether the sentencing under appeal is more severe or lenient than a particular sentence within the range, imposed on a person not a co-offender in the particular crime.  See the observation in Malcolm (supra) at p11.  The 3 cases cited by Mr Coates, below, do not establish a range.

		(i) The learned sentencing judge had been referred by both Crown and defence to R v Tomlinson (unreported, Mildren J, 14 May 1992) as a case involving a somewhat similar factual situation, and hence of sentencing utility.   An effective sentence of 6 years imprisonment was there imposed for 2 rapes in the same incident, committed while the offender was subject to a domestic violence restraining order; he had entered the house by a trick.  That  sentence was directed to be served cumulatively upon an effective sentence of 5 years and 4 months imprisonment (nonparole period 3 years) imposed on the prisoner 6 months earlier, on 15 November 1991, for dishonesty offences. In fixing a new nonparole period of 5 years effective from 14 May 1992 (effectively 5 years from November 1991), his Honour noted that the current aggregate of the unserved remainder of the 1991 sentence and the present sentence, was 10 years and 9 months.  His Honour took into account against the offender his long criminal record, which included assaults on various people (including his victim); his threats to the victim at the time that he would kill her; the considerable physical violence he inflicted on her at the time, and her resulting injuries.  In the offender’s favour, his Honour took account of  his chronic alcoholism, the fact that after his attack he took the victim to hospital for attention to her injuries, and that his attack had left her with no permanent disabilities.  The rapes were treated as serious but not in the worst category.  His Honour also took into account in the offender’s favour his early confession, the hand-up committal which meant that the victim was never subjected to cross-examination, and his plea of guilty at the first opportunity; these factors were treated as indicating his genuine remorse and contrition, which attracted a “significant” measure of leniency in sentencing.  

	On appeal, this Court dealt globally with the 1991 and 1992 sentences and considered that head sentences totalling 11 years and 4 months imprisonment, with an effective nonparole period of 5  years from November 1991, was a “just result”.  

		(ii) In R v Kelly (unreported, Angel J, 4 August 1993) the prisoner committed an aggravated assault on his wife with intent to commit an act of gross indecency, after he became enraged when he found her drinking with another man.  He beat her with a stick, and forced it into her vagina a very short way, causing a tear that required surgical repair.  He was a traditional Aboriginal man with a previous conviction for manslaughter arising from his jealous killing of a former wife.  He was sentenced to 3 years imprisonment, with a direction that he be released after 6 months on a good behaviour bond.

		(iii) In R v Hargraves (unreported, Gray AJ, 12 June 1991) the prisoner had kept his wife a prisoner for 2 weeks, while a restraining order was in force against him.  During this time he perpetrated a number of vicious assaults on her, including burning and sexually assaulting her, as well as later raping her when she was suffering extreme pain from the serious physical injuries he had earlier inflicted.  He had extensive prior convictions. Two other aggravated assaults were taken into account.  He was sentenced to 7 years imprisonment with a nonparole period of 3  years.  His Honour spoke of “an element of bestiality and cruelty which is not commonly encountered”, and took a “gravely serious view” of what the evidence revealed.

	We have already indicated that these cases are of little utility in considering the sentencing in the present case.

	(5)  Fifth, Mr Coates referred to the sentencing in 6 other cases of ‘predatory’ rape, not involving prior sexual relationships, in an endeavour to show that they were all worse cases of rape than the present case, but had nevertheless generally attracted lower or similar sentences to those imposed in this case.  We set them out below, and accept that they were all worse cases, but they have very limited utility for present purposes, in light of the function of this Court as described at p16.  They do not constitute the range of sentencing for this offence; they comprise sentences from 4 years 9 months imprisonment to 10 years, with nonparole periods from 2 years to 5 years.  As Gray AJ said in Melville v The Queen (unreported, Court of Criminal Appeal (NT), 27 March 1995) at p7, in relation to a “useful summary of … nearly all” the rape sentences imposed in Darwin between 1991 and 1995:

“There is always great difficulty in making sensible comparisons because of the inevitable points of distinction between cases …”.

		(i)  In R v Jabaltjari (supra)  the prisoner tricked the victim into driving him off the highway, and raped her; on appeal by the Crown, the sentence of 4 years 9 months imprisonment with a nonparole period of 2 years was not increased.  He had 3 priors, including an aggravated assault, and was intellectually impaired.  The majority of this Court considered that the sentence was very much at the lowest end of the scale of what would be adequate, but it was not so manifestly inadequate as to demonstrate a failure to apply the proper sentencing discretion; Angel J considered that the sentencing was manifestly inadequate.  As noted earlier, at pp21-24 Martin J (as he then was) usefully set out brief details of the sentencing in some 11 cases of rape in the 3  year period between mid-1986 and the end of 1989; the circumstances differed widely, as did the sentences, ranging from 10 years to 3 years imprisonment.  His Honour observed generally of the offence of rape, at pp20-21:

“The circumstances of the particular offence vary widely.  The offender may be in a position of  trust in relation to the victim, such as parent, guardian or tutor; the victim’s and the offender’s age may be relevant considerations; the offence may have been planned or opportunistic; the victim may have given the offender some reason to think he was being encouraged into pursuing his intent; the degree of violence offered, actual or apprehended, varies greatly from threat to extreme physical brutality; there may or may not be intimidation by the use of a weapon; the offence itself may be accompanied by acts of indecency of varying degrees; the length of time during which the assault was perpetuated may be long or short; the penetration may take place in the vagina, anus or mouth.  I do not intend these examples to be exhaustive, but simply to point to the circumstances and combinations of circumstances which may make up the crime in individual cases.”

We respectfully agree.

		(ii)  In R v Conway (unreported, Martin J, 9 April 1991), a man broke into a flat and raped the occupant at scissors-point.  The prisoner was aged 18; he had prior convictions.  He was sentenced to 8 years imprisonment, with a nonparole period of 3  years.  

		(iii)  In Henry v The Queen (unreported, Court of Criminal Appeal, 11 April 1991), an effective sentence of 13 years imprisonment for unlawful entries, theft and rape, with a nonparole period of 8 years, was reduced on appeal by application of the ‘totality’ principle to 10 years imprisonment with a nonparole period of 5  years.  The sentence of 10 years for the rape was not disturbed in this process, though it was considered to be “towards the upper end of the range” for that offence.  This case involved a stranger to the victim breaking and entering her home at night, and compelling her submission to sex by threats with a knife and statements about having a gun.  The prisoner had extensive priors, including crimes of violence; he was on bail at the time.  The Court noted that the learned sentencing judge took a “strong view” of the facts, and did “not disagree with him” in that respect.

		(iv)  In  R v Adams (unreported, Gray AJ, 1 May 1991), a young woman bicycling at night through a park was knocked off her bicycle, struck, and raped.  The prisoner had extensive priors, though only one for an assault. He was aged 19, and had pleaded guilty.  He was sentenced to 8 years imprisonment with a nonparole period 4 years;  Gray AJ sentenced with reference to Henry v The Queen (supra), decided 3 weeks earlier.

		(v)  In R v McCubbin (unreported, Asche CJ, 5 November 1991), a rape in which bodily harm was caused by the use of an iron bar, “a savage and unnecessary physical assault”, resulted in a sentence following trial of 8 years imprisonment with a nonparole period of 3  years.  The prisoner had many prior convictions, including crimes of violence and a conviction of murder;  however, he had taken the victim to hospital after the assault, an “important matter in his favour”.  An appeal against severity of sentence failed, as it had “no merits”.  

		(vi)  In R v Gottwaltz (unreported, Mildren J, 28 April 1994), a station worker was raped; evidence adduced at trial showed that she had suffered psychological trauma which was “more significant in this case than in many other cases”. The prisoner was sentenced to 8 years imprisonment with a nonparole period of 3 years.

	We observe that the range of sentencing for this offence is wide, and each case falls to be dealt with on its own facts.  See, for example, R v Ah Sam (unreported, Court of Criminal Appeal (NT), 15 March 1995) at pp36-7 per Angel J.   It follows that there is little utility in examining the sentencing in a few cases such as (i)-(vi) above involving similar charges, and it would be wrong to attempt to ‘slot’ into an appropriate place in the lists of 9 sentences at pp16-21,  the sentence in the case before the Court.  Nevertheless, as best as can be achieved, there must be evenhandedness in sentencing, in the sense of attaining as far as possible, equal punishment for persons of the same culpability, so as not to erode public confidence in the integrity of the administration of justice.  This object is furthered by paying due regard to the collective wisdom of other sentencing judges, which is manifested by any current general pattern of sentencing disclosed in relevant cases.  It is a particular function of this Court to minimise disparities of sentencing standards, while nevertheless maintaining the reasonable and just area of discretion of the sentencing judge; see R v Allinson (1987) 49 NTR 38.  As was pointed out in R v Visconti (1982) 2 NSWLR 104 the orderly administration of the criminal law necessitates, in rape no less than other crimes, the preservation of relativity in fixing head sentences and nonparole periods, whilst recognising the width of the range of criminality in rape and the consequent extent of the variation between sentences in individual cases.  

	(6)  Sixth, Mr Coates rightly conceded that a sentencer is entitled to take into account any detrimental, prejudicial or deleterious effect which the crime had had on the victim; see R v Webb (1971) VR 147, applied in Melville v The Queen (supra) at p9, per Gray AJ.  However, he submitted that the “considerable distress and anxiety” suffered in this case by the victim - see p5 - was not such an ‘extraordinary consequence’ as to aggravate the seriousness of the crime and warrant a sentence heavier than what would otherwise have been imposed.  He submitted that the agreed facts at p5 indicated a degree of distress and suffering by the victim which was no more than the normal outcome of such an offence; and that his Honour’s assessment at p5 did not put the matter any higher than that.

	By way of contrast he referred to the facts in Melville v The Queen  (supra); there the victim had had to testify 5 times, and the distress this occasioned her warranted it being treated as an important aggravating factor when sentencing.  That was a very bad case of opportunistic rape by a stranger-intruder at night, involving the threat of the use of a knife, and of killing; following trial, the prisoner, who had significant priors, was sentenced to 12 years imprisonment with 6 years nonparole.  The victim suffered severe psychological symptoms.  An appeal against sentence was dismissed.

	We accept Mr Adams’ submission that his Honour correctly assessed (p5) the severity of the impact of the crime on the victim.  It constituted psychological trauma somewhat worse than that ‘normally’ sustained by victims of rape.  As such, it constituted a factor aggravating the seriousness of the crime. However, the question is one of degree.  We consider that it warranted some increase in sentence beyond what would have been imposed had the victim’s trauma been less; but not a large increase.

	(2)	Ground (2) - nonparole period of 4 years too long
	(3)	Ground (3) - insufficient weight given to mitigating factors
	Mr Coates dealt with both of these grounds of appeal, together.  He advanced 5 submissions.

		(i)   The first was that the nonparole period was too long.  In view of our conclusion as to the length of the head sentence, it is unnecessary to deal with this submission; see pp30-1.

		(ii)   Mr Coates in effect submitted that not enough weight had been given to the plea of guilty; he raised this by reference to the question of the length of sentence which could reasonably have been imposed had the applicant been convicted after standing his trial.  We accept that, particularly in charges of sexual offences, an early indication that there will be a plea of guilty and a non-insistence on an oral committal, are signs of contrition which will usually be given considerable weight on sentencing, attracting a “significant” measure of leniency, as it was put at p17, because of the sparing of the victim which results.  See Schumacher v The Queen (1981) 3 A Crim R 441 and R v Holder [1983] 3 NSWLR 245.  

	In this case there was a hand-up committal after a last-minute decision by the applicant to adopt that course.  The victim attended at the committal proceedings, but has never been required to testify.  We note that the applicant confessed his guilt to the police and thereby facilitated the establishment of the case against him. His Honour referred to all of the relevant matters (p6) and took them into account.  The question is whether they were given enough weight.

	These mitigating factors justified a reduction in the sentence below the level otherwise appropriate to the objective facts of the crime.  There is no scale establishing the precise extent to which a sentence may be reduced by such mitigating factors.  However, the reduction is usually quite considerable.  Viewing the sentencing in this case against the general pattern of sentencing for these offences we consider it is probable that insufficient weight was given to the mitigating factors, when sentence was imposed.  For sentencing of the order of that which was imposed, aggravating factors beyond those identified at p6 would normally be expected to be found.  We accept Mr Coates’ submission on this aspect.

		(iii)  Mr Coates submitted that his Honour had erred in treating as a circumstance of aggravation (p6) on the second offence that the applicant “did not heed [the victim’s] resistance on the first occasion.”  He submitted that at the time of the second offence the parties still had some contact, the applicant had a faint hope that they would be reconciled, and the victim had not taken any steps to report the first incident.  He submitted that the applicant had simply made a “massive error of judgment”, when he made his approach to the victim on the second occasion.  As to this, we accept Mr Adams’ submission that there is no error in his Honour’s observations, which accurately take account of the persistence inherent in the applicant’s commission of the second offence.  

		(iv)  Mr Coates relied on the well-known general observations on sentencing in Yardley v Betts (1979) 22 SASR 108 at pp112-3, per King CJ.  
We have no doubt his Honour was well aware of those considerations.

		(v)   Finally, Mr Coates submitted that his Honour’s statement (p5) that “rape, however perpetrated, is abhorred by the community, hence the maximum penalty of life imprisonment” (emphasis added), is indicative of error.  Read literally, we accept that the statement cannot be true; see, for example, the facts and sentencing in Ibbs v The Queen (1987) 163 CLR 447 set out at p27, the observations at p11, and R v Williscroft [1975] VR 292 at 299.  There is a great variation in the degree of heinousness of rapes, depending on the particular circumstances; see pp14-15.  We think his Honour’s remark, however, was intended to be of a very general order.  He had been referred to R v Lyttle (supra) which at p401 set out an extract from R v Boudelah and Charlston (1991) 28 FLR 176 at 186, viz:

“… in the case of sexual offences the voice of the community, through the legislation enacted by Parliament, expresses its abhorrence.”

We consider that the intended thrust of his Honour’s remark was to the same general effect, and is unexceptionable.

The Crown submissions
	We have already dealt with several of Mr Adams’ submissions.  He submitted that these offences involved serious attacks on the victim.  We accept that.  

	We accept as an aggravating feature that the applicant clearly planned the second attack, gaining entry by a trick, and bringing with him the paraphernalia which he proceeded to use.  We have already dealt with the significance, when sentencing, of the particular practices involved in his attack;  see p4.

	We accept that his Honour clearly had in mind the need to have regard to the ‘totality’ principle when sentencing.

Conclusions
	The circumstances in which non-consensual sex occurs are infinitely various;  there is a corresponding wide range of culpability, and hence of sentencing.  As the High Court put it in Ibbs v The Queen (supra) at  452 when quashing a sentence of 4 years imprisonment following trial and substituting a sentence of 6 months imprisonment, in an unusual case where initial consent to penetration was withdrawn before ejaculation:

“In a case of sexual assault, a sentencing Judge has to consider where the facts of the particular case lie in a spectrum …  As Dwyer CJ said in Reynolds v Wilkinson  (1948) 51 WALR at p18:

	“Crimes bearing the same general description have not equally evil
	  content or characteristics, and offenders also differ in 
	  themselves.””

The same point was made in Lyttle v The Queen (supra) at 403:

“Offences [of] … engaging in sexual intercourse with another person without consent, will vary greatly in seriousness … . The wide range of variable factors requires that each case receive individual assessment.”

See also the observations at pp19 and 20.  Sexual intercourse without consent, in its essence a crime of violence, is generally regarded as the gravest of all the sexual offences. As his Honour pointed out here (p5), it is “the antithesis of love”.  It involves  the abuse of an act common to the human race, the consensual nature of which is treated in our society as fundamental to the expression of love between human beings.  The community attaches high value to the consensual aspect, and accordingly applies strong sanctions to its abuse.  The sense of public outrage cannot and ought not to be left out of account when sentencing; the sentence should accord with the general moral sense of the community in relation to the crime and the circumstances of its commission.

	The crime commonly involves quite a severe degree of emotional and psychological trauma for the victim; the physical consequences may also be severe, though none were suggested here.  The intimate proximity between rapist and victim is a particularly unpleasant aspect of the crime, with concomitant fear or terror on the victim’s part, particularly when the rapist is a stranger. That factor is usually not present to the same degree when the rapist and victim have had a recent prior long standing non-violent sexual relationship, as here; familiarity with such an offender militates against the fear or terror generated by an unknown assailant.  Hence the observations in Cox (supra) at p8 and Berry (supra) at pp10-11, and the generally lower level of sentencing in such cases as compared with stranger-rapes, in the absence of violence; this is illustrated by the sentencing cases elsewhere at pp9-10 and by the sentencing on appeal in Lyttle (supra) at pp12-13.  However, whether the prior relationship is a significant factor depends on the circumstances of the particular case, as Malcolm (supra) at p11 and Stephens (supra) at pp13-14 make clear.  In the present case, we consider that the sentencing facts (pp3-6) were such that the consideration of fear or terror of the victim mentioned above could not have been present to the same degree as it would have been had the rapist been a stranger, and the sentencing should be lower than it would have been had it been a case of stranger-rape.

	This Court will only interfere with the sentence under appeal if it is shown that the learned sentencing judge erred in the exercise of his sentencing discretion, by acting on a wrong principle, by misunderstanding or wrongly assessing some important feature of the evidence, by taking into account matters which should not have been taken into account, by failing to take into account matters which should have been taken into account, or by clearly giving excessive weight to a matter properly taken into account.  See generally House v The King (1936) 55 CLR 449.

	Adopting this approach, we consider that the sentencing of 8 years imprisonment with a nonparole period of 4 years was manifestly excessive in the particular facts and circumstances of this case.  We accept Mr Coates’ submission in that regard at p7.   The manifestly excessive sentencing indicates that some error occurred in the sentencing process which affected the sentence imposed, in a relevant and significant way.  It is probable that it lay in giving insufficient weight to the factors mitigating sentence.  We consider that a different and less severe effective head sentence is warranted and should have been passed.

	Accordingly, we grant leave to appeal, allow the appeal, quash the sentence of 7 years imprisonment imposed for the second offence, and resentence by imposing a head sentence of 5 years imprisonment for that offence.  The sentence of 2 years imprisonment imposed by his Honour for the first offence is well within the proper sentencing range; we affirm it.  Applying the principle of totality we direct that one year of the 5 year sentence be served concurrently with the 2 year sentence, the remaining 4 years being served cumulatively upon it.  That yields a total effective sentence of 6 years imprisonment for both offences.  

	We set aside the nonparole period of 4 years, in light of the new effective head sentence of 6 years.  The principles applicable to fixing the nonparole period are set out in Power v The Queen (1974) 131 CLR 623 and Bugmy v The Queen (1990) 169 CLR 525 at 530-1; see also Brodie v The Queen (1977) 16 ALR 88, R v Tait (1979) 46 FLR 380, Babui v The Queen (1991) 1 NTLR 139, and R v Lane (1995) 80 A Crim R 208,  Although the same factors are taken into account when fixing the nonparole period as when fixing the head sentence, “the weight to be attached to those factors and the way in which they are relevant will differ due to the different purposes behind each [sentencing] function”; see Bugmy v The Queen (supra) at p531.  The applicant is not a violent offender and does not constitute a danger from whom the community needs protection; the need to protect the community is therefore of marginal relevance in fixing the length of his nonparole period.   The offences he committed are nevertheless serious and hence the minimum period must be the greater, to serve the purpose of deterring others.  The rehabilitation of the applicant, whose prospects in that respect are good, will serve the community interest; this makes a “significant difference”, as it was put in Bugmy v The Queen (supra) at 532.  Having evaluated these considerations, we fix the nonparole period at 2 years imprisonment.  We direct that the sentence for the first offence, and the nonparole period, be deemed to have commenced on 19 February 1996.

	Orders accordingly.
_____________________


