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Applicant

AND:
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CORAM:	ASCHE CJ., GALLOP and MARTIN JJ.


REASONS FOR JUDGMENT
(Delivered 14 November 1989)



THE COURT


This is an application for leave to appeal against the severity of sentence imposed by Rice J. on 28 April 1989 at Darwin.	On 17 April 1989 the applicant was arraigned on an indictment charging him with one offence of possession of cannabis for the purpose of supply to another person contrary to s.66(2)(cl of the Poisons and Dangerous Drugs Act.	Upon his arraignment he pleaded not guilty.	A jury was empanelled and the trial commenced.







The Crown Prosecutor opened the case to the jury and then called a number of witnesses to give evidence on behalf of the Crown.	The trial continued on 18 April 1989. It was immediately announced that the applicant proposed to change his plea of not guilty to a plea of guilty.	In accordance with accepted practice, the applicant was
re-arraigned before the jury and he pleaded guilty.	The jury were then directed to return a verdict of guilty in accordance with the applicant's plea.	The jury duly returned a verdict of guilty and were discharged.

The Crown Prosecutor then asked the learned trial judge whether he wished to rehear the facts for the purposes of sentencing, to which his Honour replied that the facts had been sufficiently outlined in the Crown's opening to the jury.	Nevertheless, the Crown did call some evidence in support of its application for forfeiture of the sum of
$6,850 which had been found by the investigating police officers in the possession of the applicant at the time of his arrest on the charge to which he ultimately pleaded guilty.

The facts as opened to the jury by the Crown Prosecutor at the commencement of the trial were not transcribed and were not otherwise available on the hearing of the application.	The evidence before the jury was to the effect that as a result of information received the Northern





Territory Police Force mounted a surveillance of the applicant.	It commenced at the Nightcliff boat ramp on
5 May 1988.		The applicant was observed when he arrived in a Holden utility vehicle and parked near the boat ramp.	A short time later a sedan vehicle driven by one Michael  Murphy arrived.	It was parked alongside the utility.	At that stage the applicant alighted from his vehicle and was seen in conversation with Murphy towards the front of the utility.	Both vehicles departed to 77 Eaton Place, Karama. The applicant alighted from his vehicle and entered the sedan, which was then driven by Murphy to Cunjevoi Crescent, Nightcliff.	It stopped outside a house in Cunjevoi Crescent for some time and then returned to Eaton Place, Karama. Murphy was driving and the applicant was in the passenger seat.	They alighted from the vehicle and went to a storeroom underneath a house.	The applicant opened the storeroom door and entered the storeroom.	He came out with a green bag which he opened and pulled out of the green bag  a plastic shopping bag.	He and Murphy were seen to look at the shopping bag.	The applicant placed the  shopping  bag down on top of the green bag again and they were seen in conversation.			The police then arrested the applicant and Murphy.

At the time of arrest the police observed a yellow shopping bag on top of a washing machine.	It was found to contain money.	Detective Scott said to the applicant, "Who





owns the money".	The applicant replied, "I do".	Scott said, "Where did it come from".	The applicant replied, "I got it out of the bank".	Scott said, "When".	The applicant said, "Months ago".	Scott said, "How much is there?"	The applicant said, "$6,000".		Scott said, "Are you working?" The applicant replied, "No".

The police also found a bag containing 406.7 grams of cannabis and numerous black plastic seedling bags.


The offence of which the applicant ultimately pleaded guilty is created by s.66(2)(c) of the Poisons and Dangerous Drugs Act.	By s.67(2) of the said Act a person who has in his possession a quantity of cannabis in excess of 50 grams is deemed to have it in his posession for the purpose of supply to another person, unless the contrary is proved.



Although this Court does not have the benefit of the Crown opening, which was relied upon by the sentencing judge as providing the facts relating to the commission of the offence, it is quite clear from the evidence which was before the jury and subsequent to the plea of guilty before the sentencing judge, that the Crown case was one of possession for actual supply to another person.	In addition, because of the quantity, the Crown had the benefit





of the statutory presumption prescribed by s.67(2) of the Act.


The applicant having pleaded guilty, the trial judge recorded a conviction for the offence.	The Crown then sought an order for forfeiture of the sum of $6,850 found in
the possession of the applicant at the time of his arrest.
'l3-/;,,.77
That application was made pursuant to s	and 79 of the Act.	Section 77 reads:


"77.	SEIZURE OF SUBSTANCES

	A member of the Police Force may seize -


	a substance found in the possession of a person or as the result of a search, being a substance that that member has reason to suspect is a prohibited drug, Schedule 8 substance or cannabis;


	money, a valuable security or other thing -


	found in the possession of a person or at his disposal; or
	found as the result of a search;


being money, a valuable security or thing that that member has reason to suspect was received or acquired by a person directly or indirectly as or from the proceeds or part of the proceeds of the supply of a	prohibited drug, Schedule 8 substance or cannabis;
	an acknowledgement, note or other thing -
	found in the possession of a person or at his disposal; or


	found as the result of a search,


being an acknowledgement, note or thing that that member has reason to suspect -
	entitles a person to receive; or






	is evidence that a person is entitled to receive,


money or money's worth that is the proceeds or part of the proceeds of the supply of a prohibited drug, Schedule 8 substance or cannabis;

	a thing found in the possession of a person as the result of a search, being a thing that that member has reason to believe affords evidence of the commission of an offence against this Act; or


	where a person is apprehended for an offence against this Act, an article -


	found in the possession of that person; or
	found as the result of a search,


being an article that is of a type used in the production, preparation, manufacture, consumption, smoking or administration of a prohibited drug, Schedule 8 substance or cannabis.

	In this section 'search' means a search in pursuance of a power conferred by or under this Act or any other law in force in the Territory."



The relevant provisions of s.79 read:



"79.	FORFEITURE OF DRUGS, &c.

	On the conviction of a person for an offence against this Act, any prohibited drug, Schedule 8 substance or cannabis in respect of which the conviction is made is forfeited to the Crown.


	Where a person is convicted of an offence against this Act, the court by which he is convicted may order that any money, money's worth, valuable security, acknowledgement, note or other thing that relates to that offence be forfeited to the Crown.


	


	
	
	






	
	


!9)	For the purposes of this section, any money, moneys  worth, valuable security, acknowledgement	note or other thing shall be taken to relate to an off nce -

	if it is an article referred to in section 77(1)(b) or (c);


	if it was used in the commission of an offence against this Act;


	if it was received or acquired directly or indirectly as or from the proceeds or part of the proceeds of the sale of a prohibited drug, Schedule

8 substance or cannabis; or

	if it entitles a person, or is evidence that a person is entitled, to receive money or money's worth as the proceeds or part of the proceeds of the sale of a prohibited drug, Schedule 8 substance or cannabis,


whether or not the money, money's worth, valuable security, acknowledgement, note or other thing is or was at any time owned by or in the possession or control of the convicted person.
( 10)

(11)
( 12)	"


The trial judge heard evidence in relation to the Crown's application for forfeiture from Detective Constable Thomas John Davern.	That evidence included evidence in hearsay form.	Davern said that the police had received information over a period of one or two months that the applicant was involved in selling cannabis and producing cannabis.	He said that as a result of information received, he and other police officers had attended a plantation site





about eight kilometres south of Hayes Creek.	Approximately two weeks before 5 May 1988 Murphy had informed the police that he had been purchasing cannabis from the applicant and owed him money in relation to cannabis previously purchased from the applicant.	Murphy told the police that he had previously paid $1,500 to the applicant.	There was no evidence, nor did Davern have reasonable cause to believe, that any of the money found in the possession of the applicant on 5 May 1988 had been paid to him by Murphy.
Davern suspected that the money found in the applicant's possession came from the sale of cannabis.	In so far as some of the evidence was in hearsay form, we note that it was admitted in evidence without objection by counsel for the applicant.

The applicant himself gave evidence.	He denied that the money represented the proceeds of sale of cannabis. He gave evidence of his employment in the prior eight years, his rate of earnings, details of the sale of a house in 1985, moneys received by him in repayment of loans, and a gift of $10,000 from his mother in 1987.

The trial judge did not believe the applicant's evidence.	He accepted the Crown evidence in support of the application for forfeiture, made an order for forfeiture and sentenced the applicant to a term of imprisonment for 3 years, fixing a non-parole period of 15 calendar months to date from 18 April 1989.





In relation to the order for forfeiture, his Honour
said:




"Now, having examined the evidence led before me, I uphold the Crown's application for the forfeiture of the sum of $6850 cash, which was seized during the raid.	I disbelieve you that this money came from a source other than from your nefarious dealings in cannabis.	r categorically reject your account that you received
$10,000 from your mother, which is the evidence you gave before me.	Your testimony was conflicting and contradictory.

I find that you neither obtained that money from any proceeds of sale of real estate or from a bank account, as you variously claimed.	Your admitted aversion to banks is explicable on the simple ground that you did not want any of the proceeds of sale of cannabis in any prior transactions traced into your hands, hence the need on your part to retain custody of the bank notes in the same clandestine way you sought to protect your supply of cannabis.

The investigating police officer, Thomas John Davern, had, in my opinion, good reason to suspect that the money found in your possession, or at your disposal, or indeed, found as a result of the search, if that was necessary, was received by you, or acquired by you, directly or indirectly, as or from the proceeds, or part of the proceeds of the supply of cannabis.

I refer to his evidence at page 106 and 107 of the transcript of evidence before me.	He gained that knowledge approximately 2 weeks before 5 May from
	information which a Michael Murphy gave him, and which was to the effect that he'd been purchasing cannabis from you, and in fact owed you money in relation to cannabis that he'd purchased previously from him, and that Davern had reason to believe that the money that he found you in possession of was obtained from the sale or supply of cannabis.


His knowledge resulted from the man who turned dog on you and, in fact, co-operated with the police to set you up, and I find that Davern derived that information, as I say, from Michael Murphy, having regard to the intelligence gained from that man who was your betrayer who, for whatever reason, co-operated with the police to save perhaps his own neck.


On the whole of the evidence before me, and having regard to the combined effect of those sections to which I've made reference, I am satisfied beyond reasonable doubt that the money, namely the sum of $6850, is capable of being forfeited and I so forfeit it.	They represent the proceeds of ill-gotten gains and are, in my opinion, within the scope and purview of the legislation to which I've made reference.	From your past knowledge of Darwin you obviously saw the market here as being both convenient and profitable, you were engaged in a commercial venture for quick profit."




On the hearing of the application to this Court the applicant appeared in person.	He had previously had legal assistance and the grounds of appeal prepared with that assistance were as follows:
	The sentence was in all the circumstances

manifestly excessive; and therefore contrary to law.

	The Learned Sentencing Judge gave an undue weight to the prior criminal history of the applicant which did not include any conviction for possession or supply of drugs.


	The Learned Sentencing Judge should have accepted the applicant's evidence about the cash forfeited on the balance of probabilities and declined to order forfeiture.

The trial judge sentenced the applicant as a person who had previously been convicted of an offence against the Act.	The penalties for offences against the Act prescribed by s.81 are a maximum penalty of 7 years for a first offence and 15 years for a second offence.	It was also relevant that the applicant was still serving a three year good behaviour bond which had four months to run, following his conviction on 5   September 1985 for producing cannabis.	The quantity of cannabis found in his possession, namely 406.7 grams, was substantial.	His Honour was correct in dealing with the applicant as a second offender.	In all the circumstances the sentence imposed could not be reviewable on appeal.	It was certainly well within the bounds of a sound exercise of the sentencing discretion. The ground of appeal against sentence fails.

The applicant maintained that the order for forfeiture should be set aside.		He stated from the bar table that the sum of money found in his possession was not the proceeds of drug dealing.	He sought to tender in evidence a settlement statement in relation to the conveyancing transaction in 1985, and a letter from his mother together with a bank passbook showing the deposit of
$10,000 to that account in December 1987.	The admission of the documents into evidence was objected to by the Crown.
We viewed the documents and, having done so, upheld the Crown's objection to their admissibility.
•



In rejecting the admissibility of the documents we were guided by the well established principles that fresh evidence must be such that, when viewed in combination with the evidence given at the trial, it can be said that the fact finding tribunal (be it jury or judge alone) would have been likely to entertain a reasonable doubt about the guilt of the accused if all the evidence had been before it (see, for instance, Mickelberg v. The Queen (1989) 63 ALJR 481 per Toohey and Gaudron JJ. at 497).

In our opinion the fresh evidence which the applicant sought to tender on the hearing of his application was not such as would have been likely to give rise to a reasonable doubt about whether the money was the proceeds of drug dealing.	All it tended to establish was that he had, prior to his arrest, received money from other sources.

The applicant maintained that although he had pleaded guilty to the offence of being in possession of cannabis for the purpose of supply to another person, he had never admitted that he was a person who engaged in commercial dealing in drugs and never intended to embrace such an admission in the plea of guilty.

There is a matter of practice which we think worthy of mention. It was unfortunate that the applicant was never required to state his position in relation to the Crown case





of possession for actual supply to another person.	The appeal book does not establish whether there was any material dispute of that allegation.	All it establishes is that the accused pleaded guilty to the offence as charged. Clearly he was guilty of that offence by reason of the deeming provision in s.67(2), if not otherwise.	If by his plea of guilty the applicant was acknowledging his acceptance of the Crown's allegations with qualifications, then he should have been made to say so.	His Honour could then have embarked upon the exercise of resolving areas of dispute notwithstanding the accused's plea of guilty and, of course, he would have had to be satisfied beyond reasonable doubt of the Crown's allegations disputed by the applicant.

It is the acceptance of the Crown's allegations, and not the making of them, which determines the ambit of the adverse facts on which the sentencing judge is entitled to act in the absence of evidence (Weaver v. Samuels (1971) SASR 116 at 119; Morse v.	(1977) WAR 151 at 156; and
Lovelock v. R. (1978) 19 ALR 327 per Brennan J. at 332-333).


His Honour did resolve the areas of dispute in relation to the sum of money.	On the one hand the Crown contended that Detective Constable Davern had good reason to suspect that the money was acquired by the applicant from the supply of cannabis to other persons and, on the other, the applicant contended that the money had come from





legitimate sources.	His Honour resolved that dispute against the applicant after a contested hearing and evidence from both parties.

It is important to bear in mind that his Honour had to be satisfied that the money found in the possession of the applicant, and which was the subject of forfeiture, related to the offence to which the applicant had pleaded guilty (s.79(2)).	Pursuant to s.79(9)(a) he had to be satisfied that the money had been found in the possession of the applicant and that the member of the police force, namely Davern, had reason to suspect that the money was received or acquired by the applicant directly or indirectly as or from the proceeds or part of the proceeds of the supply of cannabis.		Alternatively, he had to be satisfied pursuant to s.79(9)(c) that it was received or acquired directly or indirectly as or from the proceeds or part of the proceeds of the sale of cannabis.



His Honour was satisfied that Davern had reason to suspect that the money was received or acquired by the applicant in circumstances which attracted the operation of s.79(2) in tandem with s.79(9).	He was also satisfied that the money was acquired by the applicant directly as part of the proceeds of the sale of cannabis.
In other words his Honour was satisfied that the money was received or acquired by the applicant directly or indirectly as or from the proceeds or part of the proceeds of the supply of cannabis.

The phrase "reason to suspect" is not without difficulty.	The primary dictionary meaning of "suspect" is to imagine that something is so without proof, or proper proof, that it is so.	The phrase "reason to suspect" is not uncommon in other fields of disciplinary legislation, e.g. legislation dealing with random breathtesting of drivers suspected of being under the influence of intoxicating liquor (see for example Cruickshank v. Warren (1976) 9 ACTR 3 0)•

In our view, his Honour was correct in finding that the money was liable to be forfeited by the combined
.s
operation of s-s..77(1) (b), 79(2) and, as his Honour found on
the facts, s.79(9)(a) and s.79(9)(cl.	In the area of disputed issues of fact, there was evidence to support his Honour's findings and it is not appropriate for this Court to substitute other findings of fact in the circumstances. We cannot find any basis on which to interfere with his Honour's order for forfeiture.

The application for leave to appeal against sentence and forfeiture is refused.

