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REASONS FOR JUDGMENT
(Delivered 11 May 1993)

THE COURT:
On 8 December 1992 we made an order dismissing this appeal and a further order that the applicant (the employer) pay the respondent's (the worker's) costs. We gave an intimation that we would deliver reasons later, which we now do.

The employer appealed against the judgment of Kearney J. dismissing an appeal against the  determination of the Workers' Compensation Court of 12 and 20 August 1992 whereby an award  was made in favour of the worker for compensation under the Workers' Compensation  Act  (the  Act)  for  injuries  suffered on
10 September 1984.	The worker was granted an award of



weekly compensation and lump sum compensation under the Act in respect of the loss of the efficient use of his left leg and percentage loss of the efficient use of his right leg.

It was common ground in the Workers' Compensation Court that the worker was injured in a motor vehicle accident on 10 September 1984. He drove a motor vehicle owned by the employer on the Arnhem Highway and the accident occurred approximately 100 metres east of the Adelaide River bridge. The worker sustained injuries comprising, inter alia, a comminuted fracture through his left acetabulum and separation of his left sacroiliac joint, together with a fracture of the upper part of the shaft of his right femur and the middle of the shaft of the left femur.

The Workers' Compensation Court had found that the worker suffered injury by accident in the course of his employment by the employer as a pet meat shooter. On the hearing of the appeal from the Workers' Compensation Court to the Supreme Court, the issue was whether the worker was in the course of his employment when he drove the motor vehicle on the Arnhem Highway and was involved in the motor vehicle accident in which he suffered his injuries. The Workers' Compensation Court had found that the "accident occurred during activities that were reasonably incidental to

employment". The Supreme Court, having considered arguments attacking that finding of the Workers' Compensation Court, concluded that it was open to that Court to take the view that the worker's driving was "reasonably incidental" to his employment in shooting
buffalo; that the Workers' was	a	conclusion	of	fact
 Compensation Court's finding and,	accordingly,	was	not
reviewable	as a question	of law on  an appeal	to the Supreme Court.

The Notice of Appeal to this Court specified a number of grounds. The substantive argument, however, was that the question whether the worker was injured in the course of his employment is a question of law and, accordingly, the Supreme Court erred in finding that it was a question of fact. Further, that in any event the facts ·'found by the Workers' Compensation Court do not support a conclusion in law that the worker was acting in the course of his employment with the employer at the time the accident occurred. In particular, it was argued that although there was an employer/employee relationship between the worker and the employer it did not exist on the day of the accident.

The Workers' Compensation Court made extensive findings relating to the worker's employment, including its origin and exigencies on normal work days. The

critical	findings,	however, related	to the day of the accident.

It is necessary to recite the essential findings of fact made by the Workers' Compensation Court in respect of the worker's assignment to duty that day because they are the findings which led to the  conclusion that the worker was injured in the course of his employment:

" that prior to the 09.09.84 the team  had  been working extremely hard. Approximately 7 days or so before the 09.09.84 'Frog' Lowery had quit the team. For some days before the ninth but not in the immediately  preceding days John Mahoney had 9 days off on family grounds. These absences had placed a heavy burden on both Billey Lowery [the worker] and Mr Rydal Wilson [the  employer].  They discussed having a  day off on  the 10.09.84. It was agreed that they would rest.  Upon return to camp Rydal Wilson changed his mind and decided to go with a photographer  and shoot on Ban (sic) Station and scour some new countryside for horses. Mr Terry Halse had mentioned to Mr Rydal Wilson that the team of men was tired and that they could  shoot buffalo on his property at Marrakai plains. This offer was put to Billy Lowery by Rydal Wilson on a take it or leave it basis, ie, go and have an easy day or have the day off. It was further put that Billy Lowery, if he went, would have to borrow Mr Halse's rifle. If he went I am satisfied Billy Lowery would  take one of the two vehicles used by the team. The other would be driven by Rydal Wilson and used to transport the photographers to Ban Ban Station where they would take pictures  of Rydal Wilson shooting feral animals. Mr Rydal Wilson left camp before the others were awake.
I find as a fact that Billy Lowery decided to shoot buffalo on Mr Halse's property that day, the 10.09.84. He had with him  Mr  John Mahoney. Billey Lowery had  borrowed  Mr Halse's gun to shoot the buffalo and was using

Rydal	Wilson's		vehicle.			Billy			Lowery		had chosen		to	go shooting		because				amongst	other things		Rydal		Wilson was going		to shoot		some beasts and Billy Lowery felt obliged to do the same.				Rydal		Wilson	had	no	arrangement		to shoot horses on Marrakai Station.		There was a verbal			agreement		however,	that				during	their travels			the	team		could		shoot			buffalo	which were on the Arnhem Highway or adjacent to the road if they were passing along that road as  it passed through Marrakai  Station.  This would prevent the losses that Mr Halse felt he was suffering from people who happened on a beast and shot it beside the road. With the arrangement he had he felt he would at least get the benefit from the beast. This arrangement had never been put into practice. There is no evidence as to what arrangements would be for the payment to the shooters. On the 10.10.84 no arrangements were discussed as to who would be paid for the meat from the buffalo that was butchered. Billy Lowery felt that they would be paid as before.  Rydal Wilson never applied his mind to the question until afterwards when he thought that he ought to be paid for fuel etc. Mr Halse did not  apply his mind either to the question of the way in whi'ch the payment would be arrive (sic) at. There is no evidence that the  buffalo would be deemed to be his under the provisions of the Crown  Lands  Act  1974.  I  am satisfied  that none of the parties considered the matter in detail. I am also satisfied that there was no other direction to Billy Lowery concerning the ownership of the meat that was to be obtained. No matter who may have owned it Billy. Lowery was never informed that it was his or that the meat derived from the enterprise was Mr Halse's and any arrangements would have to be entered into with him. In short it was never made clear to Billy Lowery that though he was using Rydal  Wilson's vehicle and ammunition and had borrowed Mr Halse's gun the enterprise was his enterprise and his employer might wish him to defray the running costs of the loaned vehicle and its equipment."


The nature of the appeal
The		nature	of	an	appeal	from	the	workers' Compensation	Court  to  the Supreme  Court is limited	to

appeal "on a question of law" (Worker's Compensation Act, s.26). An appeal from the Supreme Court to this Court is not confined to a question of law. The right of appeal is given by s.51(1) of the Supreme Court Act,
which reads:


"51.	RIGHT OF APPEAL
	Where the jurisdiction of the Court in a proceeding or a part of a proceeding was exercised otherwise than by the Full Court, the Master or a referee, a party to that proceeding may, subject to this Act, appeal to the Court from a judgment given in that proceeding or part, as the case may be."



Section 54 provides that this Court shall have regard to the evidence given in the proceedings out of which the appeal arose and has power to draw inferences of fact and, in its discretion, to receive further evidence. The powers on appeal are prescribed  by s.55 and are quite extensive and include the power to grant a new trial.

In Tiver Constructions Pty Ltd v. Clair (unreported  decision delivered  22 October 1992), Gallop
	expressed the opinion that those provisions granted a right of appeal not confined to questions of law and really amount to an appeal by way of rehearing. His Honour went on to say that this Court's function on the hearing of an appeal from the Supreme Court ought to be confined in the same way as the appeal from the Workers' Compensation  Court  to the Supreme Court.   He expressed


the	opinion	that	it	would	be	inappropriate	to	do otherwise and this Court's function should be more akin
to hearing a case should be confined right or wrong.
 stated.	This Court's jurisdiction to	whether	the Supreme	Court	was


In their separate judgment Martin and Mildren JJ said ( at p.28) expressed a similar opinion.  They said that an appeal to the Supreme Court from the Workers' Compensation Court is restricted to a question of law and an appeal from that Court to this Court obviously cannot be on any other question, particularly, one involving a question of fact. They said that this Court has no jurisdiction to control findings of fact of the Workers' Compensation Court.

Confining ourselves to deciding whether the Supreme Court was right or wrong, we turn to the substance of the appeal.

The Workers' Compensation Court had found that the worker was in the course of his employment when he sustained the injuries in the motor vehicle accident on
10	September	1984.	Kearney	J.,	in	determining	the
appeal to the Supreme Court, reviewed the relevant authorities and concluded that the finding of the Workers' Compensation Court that the worker was injured in the course of his employment was a question of fact.

It was submitted on behalf of the appellant on the appeal to this Court that Kearney J. was wrong in determining that that question was a question of fact. As has been said by different Courts, the difficulty of distinguishing questions of law and questions of fact should not be minimised. The "vexed question" is discussed at length in Hill & Brigham, Principles of Workers' Compensation (1981 Edition) at 185-192.

The authorities have been conveniently summarised by Mildren J. in Tracy Village Sports  and Social Club v. Walker ( unreported decision delivered 10 November 1992). We venture to repeat them:

	In the process of arriving at an ultimate conclusion a trial judge goes through a number of stages. The first stage is to find the preliminary facts. This may involve the evaluation of witnesses who gave conflicting accounts as to those facts. If  the  trial judge prefers one account to another, that

decision	is	a	question determined		by		him		and	is
 of not
 fact	to	be reviewable	on
appeal. It may be that the reason given for preferring one witness to another is patently wrong. Nevertheless, no appeal lies: R. v. District Court of the Metrpolitan District Holden at Sydney, Ex parte White ( 1966) 116

CLR	644	at	654;	Azzopardi	v.		Tasman		UEB Industries		Ltd	(1985)  4	NSWLR	139	at	156;
Haines v. Leves (1987) 8 NSWLR 442 at 469-70.


	Regardless of the trial judge's reasons, if there is evidence which, if believed, would support the finding, there is no error of law: Nicolia v. Commissioner of Railways [1972] ALR 185 (High Court).


	If, on the other hand, there is no evidence to support a finding of fact which is crucial to an ultimate finding that the case fell within the words of the statute ( for example, that injury by accident arose out of the course of the employment, or that the failure to give notice was occasioned by mistake), there is an error of law: Nicolia v. Commissioner of Railways, supra; Tiver Constructions Pty Ltd

v. Clair, supra, per Martin and Mildren JJ at 10-11; Haimes v. Leves, supra, at 156.

	But, a finding of fact cannot be disturbed on the basis that it is "perverse", or "against the evidence or the weight of the evidence or contrary to the overwhelming weight of evidence". Nor may this Court  review  a finding of fact merely because it is alleged


to ignore the probative force of  evidence which is all one way, even if no reasonable person could have arrived at the  decision made, and even if the reasoning was
demonstrably unsound: at 469-70.
 Haines v. Leves, supra,


	The second stage is the drawing of inferences by the trial judge from the primary facts to arrive at secondary facts. This is subject to the same limitations that apply to primary facts.



	If	there are no	primary secondary	fact	could	be

 facts upon		which	a inferred,	and	the
secondary fact is crucial to the ultimate finding as to whether or not the case fell within the words of the statute, there is an error of law. If there are primary facts upon which a secondary fact might be  inferred, there is no error of law.

	It is not sufficient that an appellate court would have drawn a different inference from those facts. The question is, whether there were facts upon which the inference might be drawn. If a tribunal draws an inference which cannot reasonably  be  drawn,  it errs in point


of law and its decision can be reviewed by the courts: Instrumatic Ltd v. Supabrase Ltd (1969] 1 WLR 519 at 521; [1969] 2 All ER 131
at 132, Lord Denning MR, with whom Edmund Davies LJ and Phillimore LJ agreed; Edwards (Inspector of Taxes) v. Bairstow (1956( AC 14.

Kearney J. correctly applied the law and concluded that the finding of fact  that the worker was in the course of his employment at the time of the accident fell within the province of a conclusion of  fact as expressed by Glass JA in Azzopardi, supra, at pp.14-15. No error in the Supreme Court has been demonstrated by the employer on the appeal to  this Court.


Whether- the worker was "in the course of his employment" when injured
Kearney J. held that it was open to the Workers' Compensation Court to take the view that the worker's driving to Marrakai was "reasonably incidental" to his employment in shooting buffalo there,  applying the dicta of Dixon J. (as the then was) in Humphrey Earl Ltd v. Speechley (1951) 84 CLR 126 at p.134.  That  was an "interval" case which involved  a worker choosing to go for a fish lunch at some distance from the site of  his job and being injured when returning to work. Dixon
J. said at p.133:

"The acts of a workman which form part of his service to his employer are done, needless to say, in the course of his employment. The service is not confined to the actual performance of the work which the workman is employed to do. Whatever is incidental to the performance of the work is covered by the course of the employment."


And at p.134:


"The question is whether the course adopted by the employee was reasonably incidental to the performance				on that occasion		of		his	duties. If	he	so			far		deviates	from			what	is reasonably		incident		to the execution		of	his duties as to proceed on a purpose of his own not		fairly				resulting		from	the		nature		or incidents	of		the	employment,				that	purpose cannot	be		considered	in	the			course		of the
employment."


Kearney J. also relied upon the following passage in Henderson v. Commissioner of Railways (W.A.) (1937)·58 CLR 281 at 294:

"where an injury is not sustained during the actual work of the employee the question whether it was sustained in the course of employment will depend on the nature and terms of the employment, on the circumstances in which work is done and on what, as a result, the workman is reasonably required,  expected or authorised to do in order to carry out his actual duties."


Subsequently, his Honour also referred to the recent High court case of Hatzimanolis v. ANI Industries Ltd (1992) 173 CLR 473. In their joint judgment in



Hatzimanolis,	Mason	CJ,	Deane,	Dawson	and	McHugh	JJ
observed at p.7-8:


"For	the		purposes	of		workers'	compensation law,		an	injury	is		more	readily	seen	as occurring in the course of employment when it has been sustained in an interval or interlude occurring within an overall  period or episode of work than when it has been sustained in the interval between two discrete periods of work.
On the other hand, there are cases where an employee is required to embark upon some undertaking for the purpose of his or her work in circumstances where, notwithstanding that it extends over a number of daily periods of actual work, the whole period of the undertaking constitutes an overall period or episode of work. An  injury  occurring during the interval between periods of actual work in such a case is more readily perceived as being within the current conception of the course of employment than an injury occurring after ordinary working hours to an employee who performs his or her work at a permanent location or in a permanent locality.
Moreover,	[The	Commonwealth	v	Oliver	(1962)
107 CLR 353] and the cases which follow  it show that an interval or interlude in an overall period or episode of work will ordinarily be seen as being part of the course of employment •if the employer, expressly or impliedly, has induced or encouraged the employee to spend the interval or interlude at a particular place or in a particular way. Indeed, the modern cases show that, absent gross misconduct on the part of the employee, an injury occurring during such an interval or interlude will invariably result in a finding that the injury occurred in the course of employment. Accordingly, it should now be accepted that an interval or interlude within an overall period or episode of work occurs within the course of employment if, expressly or impliedly, the employer has induced or encouraged the employee to spend that interval or interlude at a particular place or in a particular way. Furthermore, an injury sustained in such an interval will be within the course of employment if it occurred  at that place or while the employee  was engaged in that activity unless the employee was  guilty of gross misconduct taking him or her

outside the course of employment. In determining whether the injury occurred in the course of employment, regard must always be  had to the general nature, terms and circumstances of the employment 'and  not merely to the circumstances of the particular occasion out of which the injury to the employee has arisen. (Danvers (1969) 122 CLR, at p.537)I•        II
Kearney J. held that it would be open from the findings of fact of the Workers' Compensation Court to infer that the worker was engaged in an overall  period or episode of work involving the shooting of wild horses for pet meat on Mt Bundy, Mt Ringwood and Ban Ban
Springs Stations from May 1984 onwards. contrary	to	the	actual	findings	of
 Furthermore, if the	Workers'
Compensation Court, the findings had been that  the worker had intended to shoot buffalo on  10 September 1984 not on his employer's behalf but on his own behalf on a work free day, nevertheless in driving to Marrakai to do so it would be open to have found that the worker would have been in the course of his employment because on the facts as found the employer had expressly encouraged him to engage in that activity on that  day and had made available his vehicle and  some equipment for that purpose. Accordingly, it would follow that on the basis of such findings, although the worker's injuries were sustained during an interval between his ordinary duties, they were nevertheless sustained in the course of his employment.
In our view Kearney J. correctly applied the authorities to the decided facts and no error has been demonstrated.

Issue Esoppel

The  next  submission on behalf	of  the	employer was			that		the			worker	should		have	been				estopped	from denying	that	he  was not   acting	in			the			course			of		his employment		on		10	September		1984.			The   basis		of	that submission  was  that  a  claim for  workers'		compensation by the	other worker referred to  in  the  findings   of   fact   by the		Workers'	Compensation	Court	was  dismissed			and		an appeal by that worker to the Supreme Court was likewise dismissed. In Proceeding No. 8424733 in the Workers' Compensation Court between John Guy Mahoney and Rydall Arthur Radcliffe  Wilson, based upon the same  motor vehicle accident, the Court held that Mahoney was  not engaged in employment  for  Rydall  Arthur  Radcliffe  Wilson at the time of  the  subject  accident  and dismissed  his claim for workers'  compensation.  That  decision  was upheld on appeal by Martin J. in the Supreme Court in Proceeding No. 817 of 1987.

The submission on behalf of the employer  to this Court was based upon that unsuccessful  claim for compensation and dismissal of the appeal of Mahoney, which it was said gave rise to an issue estoppel between

the employer	and the worker. been rejected by Kearney J.
 The same submission had

As Kearney J. observed, issue estoppel constitutes one application of the general rule encapsulated in the doctrine of res judicata,  the purpose of which is to prevent litigants from abusing  the judicial process by relitigating causes of action  and issues, to bring finality to litigation and to avoid a multiplicity of proceedings. Issue estoppel is particularly designed to prevent parties fighting again in an action between them an issue determined in a prior action between them. Kearney J.  referred  to the dicta of Dixon J. in Blair v. Curran (1939) 62 CLR 464 at 531. It is worth repeating that passage of Dixon J.'s judgment:

"A judicial determination directly  involving an issue of fact or of law disposes once for all of the issue, so that it cannot afterwards be raised between the same parties or their privies. The estoppel covers only  those matters which the prior judgment, decree or order necessarily established as the legal foundation or justification of its conclusion, whether that conclusion is that a money sum be recovered or that the doing of an act be commanded or be restrained or that rights be declared. The distinction  between  res judicata and issue estoppel is that in the first the very right or cause of  action claimed or put in suit has in the former proceedings passed  into judgment, so that it is merged and has no longer an independent existence, while in the second, for  the purpose of some other claim or cause  of action, a state of fact or law is alleged or denied the existence of which is a matter

necessarily	decided	by	the	prior	judgment, decree or order."


Kearney		J.	further	referred		to		the		recent authority of North West Water Ltd v. Binnie and Partners [1990] 3 All ER 547 at 552 where a broad approach was applied	to the		effeet		that		the estoppel	should		apply·· even	against	a		non-party		to			the		earlier		litigation provided		the		non-party	had		had		a	full			and			fair opportunity  to litigate the issue.			Kearney J.		went on to  say that  there was no evidence	before him to show that the worker had such an opportunity to litigate the issue  prior  to his own case.		He was never a party to Mahoney's proceedings.		Kearney J. held that it was not sufficient simply to say that  Mahoney  and  the worker were either both employed by the employer or  not  employed, because of the lack of evidence as to the
essential	aspects	of	the	authority,
concurrence of the employer.
 knowledge	and


It is clear on the authorities that the broad approach has not been adopted in Australia. The law on the subject of issue estoppel remains as stated by Barwick CJ in Ramsay v. Pigram (1967) 118 CLR 271  at 276:

"Long standing authorities, in  my opinion, warrant the statement that, as a mechanism in the process of accumulating material for the determination of issues in a proceeding between parties, an estoppel is
available to prevent the assertion in those proceedings of a matter of fact or of law in a sense contrary to that in which that precise matter has already been necessarily and directly decided by a competent tribunal in resolving rights or obligations between the same parties in the same respective interests or capacities, or between a privy of each, or between one of them and a privy of the other in each instance in the same interest or capacity. The issue thus determined, as distinct from the cause of action in relation to which it arose, must have been identical in each case. Of its nature such an estoppel must be available to and operative in respect of each party; or, as it is said, estoppels must be mutual."


In that case it was held that no issue estoppel arose and therefore a pleading to that effect was demurrable upon the ground that the issues in the two actions involved were not identical (per Barwick CJ, McTiernan and Windeyer JJ). But it was further held by the whole Court that there was no privity of interest between the concerned parties to entitle one of them to rely upon the findings in the earlier action.

Because the submission of the employer before the Supreme Court and before this Court is based upon an alleged privity between Mahoney and the worker, reference should be made to what Barwick CJ said about privies (at p.279):

"Of the three classes of privies of blood, of title and of interest, the only one which is submitted and indeed could be submitted to be relevant is that of a privy in interest. But I am unable to conclude that the Government or the Police Department was in this sense a
privy of the police officer. The basic requirement of a privy in interest is that the privy must claim under or through the person of whom he is said to be a privy. Here it is quite clear that the Government had no interest in the action between the respondent and the police officer: nor can it be said that the action brought by the police officer was brought by him in any sense on behalf of the Government or that in relation to the defence of contributory negligence the respondent could have been treating the Government as the real 'defendant' to that claim. In every respect the action between the respondent and the police officer was personal to each of them, neither being in any sense in relation to the action or any of the issues involved in it, representative of another. Nor can it be said that the Government in any sense claims under or in virtue of the police officer or of any right of his, or that it derives any relevant interest through him."


Applying that passage, Kearney J.  held that the worker was not a privy of Mahoney in the sense required. That finding was clearly correct and the submission of the employer based upon issue estoppel was rightly rejected.

Lump sum compensation
Section 10(6) of the Workers' Compensation Act provides for lump sum compensation in respect of:
(a)


( b)
 the permanent loss of the use of that part [of the body]; and
the	permanent	loss	of	the	efficient	use	of
that	part	in	and	for	the	purposes	of	his employment at the date of his injury.

The Workers' Compensation Court awarded the worker lump sum compensation on the basis of 100 percent loss of the efficient use of the left leg and 10 percent loss of the efficient use of the right leg.

In the appeal to the Supreme Court the  employer contended that the Workers' Compensation Court erred in law in failing correctly to apply  s.10(6) in two respects. First, it was contended  that  in making its assessment of the worker's loss of the efficient use of his left leg for the purposes of his employment as at
10 September 1984, the Court failed to consider the evidence of the true nature and incidents of the employment at that date, and the evidence of the worker that he had continued in that work until the hearing. Secondly, it was contended that the Court erred in failing to consider the uncontradicted evidence that a future hip replacement would restore the efficient  use of the worker's left leg in and for the purposes of his employment at the time of the injury.

Kearney J. considered  those submissions  and the authorities applied by the Workers' Compensation Court and concluded that the Worker's Compensation Court had indeed considered the incidents of the worker's employment at the time and  had set out those incidents in considerable detail. Kearney J. ' s approach was to consider whether the Worker's Compensation Court's



findings were findings which were open to be made and concluded that they were. Although he did not say so, this amounts to a finding that the Worker's Compensation Court's conclusions were conclusions of fact and no question of law arose on the appeal to the Supreme  Court.

In our view this was the correct approach and, consistent with what we have said earlier, it is not the role of this Court to review findings of fact made  by the Worker's Compensation Court at first instance.

The same may be said of the second submission on behalf of the employer that the Worker's Compensation Court failed to consider the effect of a replacement of the left hip in the light of the medical opinion that to replace it would mean that the worker could work in his former occupation for five years at a stretch.

Kearney J. reviewed  the evidence  and  noted from the reasons for judgment of the Worker's Compensation Court that on the whole of the evidence replacement of the left hip was contra-indicated before the worker attained a much more advanced age - 65 years of age being what "the procedure developers had in  mind". Kearney J. concluded that the  Worker's Compensation Court had not erred and had taken into account all the relevant evidence before reaching its

ultimate conclusion of 100 percent loss of efficient use of the left leg.

For the same reasons this Court should not review a finding of fact by the Worker's Compensation Court where there was evidence to support that finding  of fact.

So far as the right leg is concerned, the employer had contended before the Supreme Court that, in
holding  that the worker had suffered  a  10 percent loss
1'

of the efficient use of his right leg in and for the purposes of his employment as a pet meat shooter, the Worker's Compensation Court had erred in failing to consider the evidence, in particular the true nature and incidents of the employment, and that there was no evidence to support the finding. Kearney J. referred to the medical evidence supporting 5-10 percent loss of function and the worker's own evidence, and concluded that there was a sufficient evidentiary basis for the finding of fact of 10 percent loss of efficient use of the right leg.

For the same reasons this Court should not entertain a review of a finding of fact where there was evidence to support it in the Worker's Compensation Court.

For these reasons the appeal was dismissed.

