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IN SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT ALICE SPRINGS

GRANT HEASLIP NOMINEES PTY LTD v
WOODHEAD FIRTH LEE PTY LTD [1999] NTSC30
No. LA 52 of 1998 FORMTEXT  (9510203)


	BETWEEN:

	GRANT HEASLIP NOMINEES PTY LTD
	
	Appellant

	AND:

	WOODHEAD FIRTH LEE PTY LTD
	
	Respondent

CORAM:	ANGEL J

REASONS FOR JUDGMENT

(Delivered 8 April 1999)

	This is an appeal against a decision of  the Local Court at Alice Springs on 21 October 1998 dismissing a claim for damages for breach of a contract to lease.  The plaintiff put its claim in two ways before the learned Magistrate, namely that the parties had entered into an agreement for lease, or alternatively, that the defendant was estopped from denying that it had entered into an agreement for lease with the plaintiff.  

Background Facts

	On 15 November1989 the Territory Insurance Office, as owner of the office premises the subject of this dispute, entered into a three year lease, with a two year option to renew, with Woodhead Australia (NT) Pty Ltd.  That lease commenced 1 May 1989.  In due course the option to renew was exercised and the lease was thus due to expire on 30 April 1994.  The plaintiff purchased the premises from the Territory Insurance Office in January 1994 causing it to become the lessor of Woodhead Australia (NT) Pty Ltd.  I proceed on the basis that the lessee is to be treated as the defendant, Woodhead Firth Lee Pty Ltd.

It was common ground before the learned Magistrate that the case was one falling into either the first or the third category of case identified by the Court in Masters v Cameron (1954) 91 CLR 353 at 360.  It was also common ground that, following a written offer from the plaintiff to the defendant on 16 February 1994, a series of negotiations ensued between the plaintiff and the defendant with a view to reaching agreement on a new lease.  The question for the learned Magistrate was whether these negotiations culminated in a binding agreement for lease between the parties, or alternatively, whether the defendant was estopped from denying that an agreement for lease had been entered into.  Deland SM, in her reasons for decision of 21 October 1998, found in favour of the defendant on both points.  The plaintiff Grant Heaslip Nominees Pty Ltd now appeals to this Court relying on the ten grounds set out in its Amended Notice of Appeal.  These grounds conveniently fall into three categories, namely that the learned Magistrate erred in finding that no agreement for lease had been entered into, erred in finding that the defendant was not estopped from denying that it had entered into an agreement for lease with the plaintiff, and erred by failing to give proper and adequate reasons for her decision.  It is convenient to deal with this latter ground first.
Failure to give proper and adequate reasons

	The appellant sought to rely on this ground of appeal only in the event that it was unsuccessful on its two primary arguments.  However, I am of the view that this issue falls to be determined in priority to the remainder of the grounds of appeal.  The appellant contends that the reasons of the learned Magistrate are inadequate on the basis that she failed to make any positive findings as to credibility and secondly, that she omitted specifically to address certain arguments raised below.  It is the first contention which causes me to deal with the adequacy of the reasons prior to the other grounds.  Judicial reasons can be inadequate in a number of ways.  Suppose a court has given sufficient reasons on all issues but one.  In such a case an appellate court could allow the appeal on one of the issues on which sufficient, but erroneous, reasons were given without considering the overall adequacy of the reasons.  Obviously, much turns on the degree, if any, to which the various issues are intertwined.  However, sometimes credibility of witnesses is relevant to all issues at trial, and if indeed a duty to make findings as to credibility exists, an appellate court ought not entertain any of the substantive grounds of appeal until it is satisfied of the proper discharge of that duty.

In Mobasa Pty Ltd v Nikic (1987) 47 NTR 48 at 50 the Court of Appeal held that for reasons to be adequate, they must be ‘sufficient for the parties to understand the basis of the verdict’.  It is true that their Honours circumscribed this requirement to ‘a trial such as this’ (an action for damages for personal injury), but I see no reason why it should not apply to all trials, including the one before the learned Magistrate.
While her Worship could not be criticised for labouring under unchecked loquaciousness, I do not think it can be said that her failure to make express findings as to credit prevents the distillation of the basis for her verdict.  The plaintiff relied upon contract and estoppel.  Her Worship, after having discussed the evidence and the salient features of the negotiations which preceded the alleged contract, found (at 12) that ‘the defendant continued to occupy pursuant to the old lease’, that the parties never reached a concluded agreement with respect to the new lease, and (at 14) that the defendant was not estopped as he was ‘ignorant of any misapprehension the plaintiff was proceeding under’.  The basis of her verdict is, to my mind at least, apparent despite the lack of any express findings as to credit.  Indeed, in a case such as this where the plaintiff’s claim falls to be decided on the objective intention of the parties, and inferences, it may be unnecessary to make any findings of credibility at all.
As the requirement in Mobaso Pty Ltd v Nikic was complied with, the second limb of the attack upon the adequacy of the learned Magistrate’s reasons must also fail.  Suffice it to say that her Worship implicitly rejected those arguments in finding against the plaintiff on the issues of contract and estoppel.
The learned Magistrate erred by finding that no new lease had been entered into

	I have, for the sake of convenience, gathered the seven grounds of appeal in relation to the learned Magistrate’s finding that the parties did not enter into an enforceable agreement under the above heading.  The grounds alleging error are as follows: Wrongly found that no binding agreement to lease had been entered into between the plaintiff and the defendant; wrongly failed to give any or any sufficient weight to the confirmation letter from the plaintiff’s agent to the defendant dated 27 May 1994; wrongly found that the delivery of a draft directors’ guarantee with the draft lease agreement evinced an attempt on the part of the plaintiff to open up a further round of negotiations in connection with the terms of the lease; wrongly concluded that by paying rent at the old rate after expiration of the original lease, the defendant evinced an intention to simply hold over on a monthly tenancy basis only; wrongly inferred that the fact that phone calls were made by Mr Wenzel supported the contention that the defendants were not happy with the proposed lease; ought to have found that the defendant deliberately refrained from communication [sic] with the plaintiff’s solicitors as to the terms of the draft lease, and acted on the (incorrect) premise that unless there was a signed lease in place, there was no enforceable agreement; and finally, ought to have found, on the weight of the evidence, that the defendant’s alleged concern as to directors guarantees were a fabrication, and a matter of recent invention.

It is necessary briefly to discuss the documents and conversations which the plaintiff, at first instance, alleged evinced an intention by the parties to enter into a new agreement to lease.  On 16 February 1994 Mr Fraser, the agent of the appellant as director of L J Hooker, wrote a letter offering a new lease to the defendant on certain terms, including duration and rent.  On 16 March 1994 Mr Chalmers, the officer manager of the defendant, wrote back to the plaintiff suggesting a level of rent lower than that offered by the plaintiff.  On 20 April 1994 the defendant sent another letter suggesting clauses regarding the payment of outgoings and the substitution of a market value trends clause in place of a ratchet clause with respect to rent reviews.  On the same day the plaintiff wrote back indicating that it could not accede to the proposal regarding outgoings and that there was in fact no need for a ratchet clause at all.  In early May Mr Chalmers met with Mr Fraser at the Alice Springs Golf Course, where they discussed the most recent letter of the plaintiff.  Mr Chalmers said ‘Yes, everything looks OK.  We’ll get back to you very shortly’.  On 20 May 1994 Mr Chalmers wrote to Mr Fraser confirming the superfluousness of the ratchet clause and stated ‘We certainly seem to be getting somewhere’ and asked for a copy of the new lease ‘as discussed and agreed’.  On 27 May 1994 Mr Fraser wrote to Mr Chalmers indicating that he viewed the defendant’s letter of 20 May as an acceptance of the plaintiff’s offer.  On 31 May 1994 the solicitors for the plaintiff forwarded a draft copy of the lease which included a ratchet clause (clause 4) and forwarded a deed of guarantee to be signed by the directors of the defendant.  A series of unsuccessful attempts by both sides to contact the other then followed at the end of June.  On 7 September 1994 Mr McClennan, a director of the defendant, informed Mr Fraser orally that the defendant intended to vacate the premises.  Two days later the defendant confirmed in writing that it would be vacating the premises from close of business 20 September 1994.
It seems to me that if a binding agreement was entered into by the parties, then that agreement was struck with the posting of the letter from Mr Chalmers to Mr Fraser on 20 May 1994.  Mr Chalmers was not called as a witness.  The only evidence of a discussion between Mr Chalmers and Mr Fraser is the evidence of Mr Fraser as to the short conversation on the golf course, recounted above.
The confirmation letter of 27 May 1994

	In its second ground of appeal the appellant relies upon the failure of the learned Magistrate to attach any, or sufficient, weight to the letter from the plaintiff’s agent to the defendant of 27 May 1994 informing the defendant that in the plaintiff’s view the defendant had accepted the plaintiff’s offer.

The plaintiff sought to rely upon this letter in two ways. First, it is said, the letter evinces the unambiguous subjective understanding of the plaintiff offerer.  However, courts only recognise contracts based on the intentions of the parties viewed objectively; and the letter does not assist in this regard; it is ex post facto the critical letter of Mr Chalmers of 20 May 1994. 
Secondly, it is said that the lack of response of the defendant offeree to the letter, combined with the defendant’s subsequent conduct, give rise to an inference that the offer was in fact accepted.  Of course, the general rule is that silence can not be taken to amount to acceptance.  Consistent with this rule is the decision in Empirnall Holdings Pty Ltd v Machon Paull Partners Pty Ltd (1988) 14 NSWLR 523 where New South Wales Court of Appeal held that the conduct of a offeree, despite his silence, may amount to implied acceptance.  In that case the Court was prepared to find implied acceptance of an unsigned written contract by virtue of discussions of the contract, a continuing commercial relationship between the parties, responses made by the offeree in relation to the contract, and that the dealings between the parties were referable to the terms of the written contract.  The present case is pleaded on an entirely different premise.  The plaintiff alleges that a contract came into existence on 20 May 1994 by reason of conversations and correspondence.  If that is so, it can not be argued that the offer was impliedly accepted by the defendant on some later date.  This case as pleaded lies outside the ambit of the ratio decidendi of Empirnall Holdings.
It was also suggested that there was duty upon the defendant to communicate to the plaintiff that its assertion regarding the acceptance of the offer was incorrect.  I have not been referred to any authority, save in relation to fiduciary obligations, where such a duty has been cast upon an offeree and the breach of which has the effect of creating a binding agreement between the parties.  Without more, no such duty arises at common law.  A failure to correct a misapprehension may, however, be relevant in obtaining equitable relief.
This ground of appeal should be dismissed.
The paying and acceptance of rent in accordance with the original lease

	The plaintiff has always conceded that the defendant paid, and the plaintiff accepted, the higher rental payments pursuant to the original lease for a period subsequent to the creation of the alleged new contract.

It is apparent from the learned Magistrate’s reasons that, in arriving at her conclusion that the defendant was merely holding over under the old lease, she attached significant weight to the rental payments.  In its fourth ground of appeal the appellant argues that this was an error on behalf of the Magistrate, on the basis that the circumstances surrounding the payment of the higher rental did not warrant the drawing of the inference that the parties intended the defendant to be merely holding over pursuant to the old lease.
It is common ground that for the period 1 May to 20 September 1994 the defendant paid, and the plaintiff accepted, $1,882.29 per month (plus outgoings) as rent.  This figure was the rent payable pursuant to the original lease, which was in excess of that payable pursuant to the alleged new lease.
It is convenient to refer briefly to some of the oral evidence.
Relevantly, the evidence of Mr Wenzel, in cross-examination was as follows (at p137 of the transcript):
Question:	But you think that there was probably some automatic system 	whereby cheques were drawn.  Is that the case?
Answer: 	Mmm.
Question: 	And there was no arrangement put in place, was there, after 	30 May – or any agreement reached after 30 May – sorry, 5 	April [sic] for payments to be made on a monthly tenancy 	basis.  It just carried on, did it not?
Answer: 	Well, payments were always made on a monthly basis.  The 	conditions of the tenancy wouldn’t have altered that.
Question: 	You took no action, one way or the other to change the 	existing status quo after 30 April?
Answer: 	No, I didn’t; not to my memory.

	The evidence of Mr Fraser was essentially to the effect that office procedures at L J Hooker, the letting agent, meant that rental adjustments to tenancies were not recorded until receipt of an executed lease:

In examination-in-chief
Question: 	Now, do you recall having reached any particular arrangements 
with anyone from Woodhead Firth Lee as to what payments would be made beyond 30 April?
Answer: 	No.
Question: 	And prior to 30 April what had been the method by which 	Woodheads had paid their rent in the ordinary course?
Answer: 	Their rental payments were made by cheque posted to our 	office.
Question: 	And what happened to those cheques in the 	ordinary 	course, as a matter of your ordinary business 	practice?
Answer: 	They would be received by the front office counter staff, 	given to the appropriate property manager, entered onto the 	computer and receipted and banked.
Question:	Now in your position in your agency, would cheques of that 	kind come to your attention?  Or was it something which 	happened more or less automatically?
Answer: 	No, it happened automatically.  The staff would pick them up 		from the mail box and would go through and open the mail. 	 		Any rent cheques they would receipt themselves.

In cross-examination:
Question:	Why was the invoice for the amount in relation to rent at 	$1,882.89?
Answer: 	That would have been the amount that was showing in our 	computer file as being the rent payable for that [sic] premises.
	…
Question: 	Why wasn’t your computer altered from 1 May – or with 	effect from 1 May to reflect that rent?
Answer: 	What would normally occur in our office is once the lease has 	been signed and executed and returned to us, we would have 	altered our records accordingly.
	…
Question: 	And it didn’t concern you that, to be fair to Woodheads, you 	should be asking for a lesser amount of rent?
Answer: 	No, it didn’t occur to me.

In re-examination:
Question:	And you also gave some evidence that where a new lease has 	been negotiated, but you’re waiting extension of the lease, 	sometimes the rental will be paid at the old rate; sometimes it 	will be at the new rate?
Answer:	That’s correct.  What would normally occur is if that was the 	case, we would just adjust the rental at the time we change 	our computer files to reflect the new agreement.
Question: 	When you say ‘adjust the rental’ what do you mean?
Answer:	Well, if the rental had been overpaid for a period of, say, 3 or 	4 months, we would then write to the lessee and advise him 	that the agreement had been reached on a certain date, they 	had been paying in excess of the agreed rental and we would 	adjust the rent for the following month.
	I do not take the learned Magistrate to have rejected this evidence.  Rather, her Worship inferred from the evidence that the parties intended the occupation by the defendant to be pursuant to the holding over clause in the original lease and not pursuant to the alleged new lease.

An appellate court is in as competent a position as the trial judge to draw its own inferences from the facts proved or admitted.  Whether an inference can properly be drawn from a set of facts is a question of law.  The question in the present case is not what are the facts, but what is the proper inference (contract or no contract?) to be drawn from the facts proved or admitted.
The fact that rent was paid according to the original lease after the new lease was said to be entered into would, by itself, support the inference which the Magistrate drew.  However, when one views the payment of the rent in light of the fact that none of the parties turned their minds to the question of rental payments upon expiry of the original lease, I do not think it can properly be inferred that the parties intended that the defendant hold over under the original lease.  In the circumstances, no inference at all can be drawn from the payment and acceptance of rent since it happened as a matter of course without being influenced in any way by the negotiations between the parties.  Neither party addressed its mind to the issue.  As such, the evidence is neutral as to the issue of whether the parties agreed to enter into a new lease.

The telephone calls of Mr Wenzel

	The appellant argues, as its fifth ground of appeal, that the unsuccessful attempts by Mr Wenzel to contact the solicitors of the plaintiff are not capable of giving rise to an inference that the defendants had not accepted the lease offered by the plaintiff.

The accepted facts are that Mr Wenzel, after receiving the draft lease with the attached guarantees in early June, unsuccessfully attempted to contact Mr Deane, the plaintiff’s solicitor, via telephone on at least two occasions in late June.  The learned Magistrate took this to give rise to an inference that ‘the defendants were not happy with the lease’.
A number of factors operate against such an inference.  Almost a month passed between receipt of the draft and the telephone calls.  The draft lease contained the ratchet clause and the personal guarantees, none of which had formed part of the negotiations.  The parties were in a continuing commercial relationship which could give rise to the need for telephone calls to be made without necessarily being referable to the negotiations.  It is not possible to infer the purpose of the telephone calls.  They could have related to the terms which had not been agreed upon.  They could have related to something incidental to the existing relationship of lessee and lessor entirely unrelated to the negotiations.  In the circumstances one can not draw any inference as to the purpose of these telephone calls, and I think the learned Magistrate erred in drawing the inference she did.
A binding agreement to lease

	The appellant submits that the learned Magistrate erred in finding, on all the evidence, that the parties did not intend to enter into a binding agreement to lease.

The identification of the objective intention of the parties is primarily an exercise of the drawing of inferences from facts admitted or proved.  As stated earlier in these reasons, an appellate court is in just as good a position to draw inferences as the trial judge.
If follows from what I have said in relation to the other grounds of appeal that the payment and acceptance of rent according to the original lease, the lack of response to the plaintiff’s letter of 27 May 1994, and the attempts by Mr Wenzel to contact Mr Deane are, in my view, not capable of forming the basis of any inferences one way or the other.
In relation to the correspondence the letter of 20 May 1994 from Mr Chalmers to Mr Fraser amounted to an acceptance of the plaintiff’s offer.  The phrase ‘I would be pleased now to receive a copy of the new lease as discussed and agreed’ (emphasis added) gives rise to one conclusion, and one conclusion only, namely that the defendant accepted the plaintiff’s offer of a new lease of the premises in 25 Todd Street, for two years with a two year option to re-new, with a rent review every two years according to the market value trend, with outgoings to be levied against the lessee at a cost of $140 per square metre per annum.  As such the parties entered into an agreement immediately binding both of them in circumstances where the agreement was to be put into writing at some later date.  I do not think the phrase ‘We certainly seem to be getting somewhere’ can be construed, given the context in which it appears, that the parties were still negotiating or that they intended not to be bound by the agreement until a formal lease had been executed.
It is in this context that the subsequent forwarding of the directors’ guarantees and the lease document containing a ratchet clause falls to be considered.
It was common ground before the learned Magistrate that the negotiations had not encompassed personal guarantees from the directors of the defendant.  The learned Magistrate found that the guarantees were forwarded to the defendants upon the specific instructions of Mr Heaslip and her Worship concluded that the inclusion of the guarantees instigated a new round of negotiations between the parties.
It is possible to draw the inference from the forwarding of the guarantees on 31 May 1994 that the parties had in fact not reached an agreement 11 days before.  However, that is an inference that can not properly be drawn.  The true position is that the plaintiff forwarded the guarantees in the hope that the defendant directors would sign them without objection or, alternatively, to instigate negotiations on this particular issue, but leaving any lease contract intact.
Even though the parties had already reached agreement on the essential terms (ie. the terms contained in the correspondence) they would still be at liberty to negotiate, or attempt to negotiate, on other, inessential, terms without running the risk of vitiating the contract on the essential terms.  It seems this is what the plaintiff attempted to do when it sent out the personal guarantees to the defendant.
Once an enforceable contract has been entered into it is not open to one party unilaterally to re-commence negotiations.  The contract remains on foot until it is varied or terminated, either mutually or by one party accepting the repudiation of the other.  As it is not suggested that the forwarding of the directors’ guarantees by the plaintiff’s solicitors amounted to repudiation of the contract nor that such forwarding amounted to an invitation to re-negotiate the entirety of a contract already in existence, I fail to see the relevance of the forwarding of the guarantees. 
It has never been the case for the defendant that a contract was entered into, which was later terminated mutually following the forwarding of the guarantees.
The defendant submitted that the plaintiff would have refused to execute the lease in circumstances where the directors were not prepared to give personal guarantees.  That may be so.  However, such a refusal would have been a breach of the agreement to lease, it is not indicative of there being no agreement to lease.
It was suggested that Zimin v Wentworth Properties Pty Ltd [1959] 59 SR (NSW) 101 is authority for the proposition that a contract may be vitiated where one party forwards draft documents for the other party’s signature in circumstances where the draft does not reflect the terms agreed between the parties.  It is no such authority.  That case dealt with the forwarding of documents containing new clauses where there was no contract in existence at the time.
In the present case, I do not think an inference adverse to the plaintiff can be drawn from the forwarding of the guarantees.  The plaintiff’s conduct was equally consistent with an attempt to reach agreement on new issues, without jeopardising the agreement that had already been reached.
For the same reasons, the erroneous inclusion of the ratchet clause in the draft contract can not be viewed as a factor indicating that no contract was entered into.  As the parties had in fact entered into a contract on 20 May 1994 it is irrelevant that the draft forwarded included terms whose exclusion had been agreed upon, in absence of allegations of repudiation of, or agreement to renegotiate, the entire contract.  The fact that the draft did not reflect the terms agreed upon merely provided a justification for the defendant not to sign the draft forwarded to it.  It did not relieve the defendant of any contractual obligations owed to the plaintiff, nor did it afford an opportunity for the plaintiff to avoid its contractual obligations.
The finding by the learned Magistrate that the guarantees were ‘a new issue which was being raised by the plaintiff’ was undoubtedly a correct one, but given what I have just said, the guarantees and the ratchet clause were irrelevant for the purposes of determining whether the parties had reached an agreement.
It follows that the defendant was in breach of its contractual obligations when it vacated the premises and refused to pay any rent as from 21 September 1994.
Having found in favour of the appellant on this issue, the need to consider the appeal, in so far as it relates to the issue of estoppel, does not arise.
The appeal is allowed with costs, the decision of the learned Magistrate is set aside, and the matter is remitted to the Local Court for determination of the amount of damages to be ordered in favour of the plaintiff.

