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	BETWEEN:

	TERRITORY RURAL HOUSING (NT) PTY LTD
				Plaintiff

	AND:

	NU-STEEL HOMES AUSTRALIA PTY LTD TRADING AS NU-STEEL AUSTRALIA 
				First Defendant

	AND

SCARCE BUILDERS AND DEVELOPERS PTY LTD TRADING AS NU-STEEL HOMES
			Second Defendant

CORAM:	MARTIN CJ


REASONS FOR JUDGMENT

(Delivered 24 June 1999)


	This is an application by the second defendant that the proceedings brought by the plaintiff be dismissed for want of prosecution.
Briefly, the plaintiff has taken no steps in these proceedings since May 1996.  The writ was filed in January 1994 and a copy of pleadings for the use of the Judge was filed in July 1994 along with Notice of Trial.  Those steps were taken under the former O 48.

Neither the plaintiff nor the applicant took steps to compete the Certificate of Readiness contemplated by those rules.  Both sides set about the discovery process which seems to have continued in a desultory fashion until about May 1997 when the plaintiff filed a supplementary list of documents.  There was a change of the plaintiff’s solicitors on the record in 1996, and the solicitors who then took over gave notice of ceasing to act in April 1998.  There are no solicitors presently acting on its behalf.  Since that time Mr Leon Rowley, a Director of the plaintiff, has looked after its interests in these proceedings.  He appeared, by leave, on the hearing of this application.
The foundation for the application lies in the plaintiff’s failure to take any steps to prosecute its claim since it filed the supplementary list of documents.  The applicant has a counter claim against the plaintiff which it is prepared to abandon.  Mr Cole, the applicant’s solicitor, deposes that the applicant had not pursued its remedies because it was aware that the plaintiff was without assets and it would simply incur additional cost with no possibility of recovery.  Mr Cole sent a letter to Mr Rowley in October last enquiring as to whether the plaintiff intended to proceed, but received no reply.

The applicant submits that it is prejudiced in that there is a risk that the memory of a particular witness will have faded; it remains at risk in respect of litigation and that fact must be continuously taken into account by its directors in its business affairs.
Mr Rowley informs the Court that the plaintiff is in grievous financial difficulty.  He attributes that to actions of the applicant, but there is no evidence to support the allegation.  He acknowledged that “all the plaintiff had left was time”.  He could not give any date upon which it could be anticipated the plaintiff would be able to proceed.  The company had no funds to pay the whole of its debt to its former solicitors.
Rule 24.05 recognises the inherent power of a court to dismiss a proceeding for want of prosecution.  The authorities from England and Victoria are outlined in Williams – Civil Procedure in Victoria, Vol 1, commencing at par 24.01.10.  Relevantly, they show that the power:
1.	is incidental to the jurisdiction of the court to hear and determine the proceedings;
2.	is exercised where to allow the proceedings to continue would involve a substantial risk that justice could not be done;
3.	can be exercised, even though there has been no default in compliance with a peremptory order;
4.	may be exercised when there has been an inordinate and inexcusable delay, and the delay will give rise to the risk of serious prejudice to the defendant,
5.	is to be exercised having regard to the delay, any reasons for it and prejudice;

	Application of the principles or guidelines (the question of which does not appear to have been determined; I prefer guidelines because the power is discretionary and ought not to be too rigidly hedged about) might indicate that the proceedings should be dismissed, but justice does not, when balanced, justify that outcome.

Prejudice to the defendant should be regarded in the light of such prejudice as it might suffer in any event, that is, had the plaintiff proceeded in the ordinary course and the hearing of the action not been disposed of because of delays in listing in the Court.
The plain facts are that by its admission through Mr Rowley, the plaintiff has been unable to prosecute this action for a considerable period because it is in financial difficulty.  There is no prospect in sight of it recovering its position.  It wishes the matter to lie dormant until it is able to pursue its claim, but is unable to say when that might be.  The prejudice to the defendant is apparent.  It is a company engaged in business which should not be obliged to operate under the shadow of the proceedings which is based upon causes of action said to have arisen in 1993, for an indeterminate period.  It regards the plaintiff’s financial position to be so hopeless that it is prepared to forego its counterclaim for over $20,000.
In these circumstances I do not think that there is anything to be achieved by the making of some peremptory order.  It is likely to be futile and would only delay what appears to be an inevitable outcome and put the applicant to needless further expense.
The plaintiff’s claim against the applicant is dismissed for want of prosecution with costs to be taxed.
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